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DiversyFund Income Fund, LLC (“Fund”) is a California limited liability company that was formed on January 1, 2013. The 
Manager of the Fund is DiversyFund, Inc., a Delaware limited liability company (“Manager”). The Fund acquires, makes and enters into 
real estate-secured notes and mezzanine loans for the purpose of (i) preserving investor capital and (ii) generating passive income (an 
“Investment” or “Investments”). The real estate-secured notes and mezzanine loans are comprised of loans made to the various real estate 
development projects featured from time to time on the Manager’s online real estate investment platform www.diversyfund.com (the 
“Platform”), thus allowing Investors in the Fund to benefit from a diversified portfolio of real estate secured debt. 

The Fund is proud to announce that its Q2 2017 quarterly distribution to Investors was a 10.1% annualized payment.   

You should read this Memorandum in its entirety before making an investment decision. 
The proceeds of this Offering (the “Offering Proceeds”) are intended to capitalize the Fund with an amount sufficient, when 

coupled with proceeds from anticipated loans, to acquire the Investments. The Units are being offered until the earlier of (i) the Maximum 
Offering Amount is sold, (ii) one year from the date of this offering or (iii) the Fund terminates this Offering at an earlier date in its sole 
discretion (the “Offering Termination Date”). The purchase price for the Units is payable in full with the delivery of the purchaser’s 
Subscription Agreement, a form of which is attached as Exhibit B. All Subscription Payments received for Units prior to receipt and 
acceptance by the Fund of Subscription Payments for the Minimum Offering Amount of $10,000 will be escrowed with a third party 
escrow agent, Prime Trust, LLC (the “Escrow Agent”) in an escrow account. This Memorandum is dated August 7, 2017. 

The principal objectives of the Fund are to (i) preserve the Members’ capital investment and (ii) realize passive income, paid 
quarterly, through making real estate-secured Investments. There can be no assurance that any of these objectives will be achieved. 

Units offered hereby are speculative and an investment in Units involves substantial risks including, but not limited to, 
risks associated generally with investing in real estate, lack of liquidity, potential environmental risks, operating and financing the 
Investments, potential lack of diversity of investment, the Manager has limited experience managing funds, the Manager has limited 
capital, reliance on the Manager to select the Investments, reliance on the Manager to manage the Fund, reliance on an Affiliate of the 
Manager or third parties to manage the Investments, uncertainty as to the Investments to be acquired, using leverage to acquire the 
Investments, uncertainty as to the amount and type of leverage used to acquire the Investments, lack of any binding financing 
commitments, the existence of various conflicts of interest between the Manager and its Affiliates and the Fund, and tax risks.  See 
“Risk Factors” and “Conflicts of Interest.” 

Capitalized but undefined terms used herein have the meanings set forth in the DiversyFund Income Fund, LLC Operating 
Agreement (the “Operating Agreement”), a copy of which is attached hereto as Exhibit A. The mailing address of the Fund is One 
America Plaza, 600 West Broadway, Suite 1420, San Diego, CA 92101. 

Neither the Securities and Exchange Commission (the “SEC”) nor any state securities commission has approved or 
disapproved these securities or passed upon the accuracy or adequacy of this Memorandum. Any representation to the 
contrary is a criminal offense. 

These securities are subject to restrictions on transferability and resale and may not be transferred or resold except as 
permitted under the Securities Act of 1933, as amended (the “Securities Act”), applicable state securities laws, pursuant to 
registration or exemption therefrom, and the Operating Agreement. Investors should be aware that they will be required to 
bear the financial risks of this investment for an indefinite period of time. 

 

 Price to Investors Selling Commissions 
and Expenses(1) 

Proceeds to Fund(2) 

Per Unit(3) $ 10,000 $ 0 $ 10,000 
Maximum Offering Amount $     25,000,000 $ 0 $     25,000,000 

http://www.diversyfund.com/
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The purchase of Units involves substantial risks and an investment in the Units is speculative. Investors 
should read and carefully consider the discussion set forth under “Risk Factors.” This Memorandum contains 
forward-looking statements that involve risks and uncertainties. The Fund’s actual results may differ 
significantly from the results discussed in the forward-looking statements. Factors that might cause such 
differences include, but are not limited to, those discussed under “Risk Factors.” Risks of an investment in 
Units include, among others, the following: 

 
1. The Manager is a recently formed entity in August 2016 and therefore has limited experience 

owning or operating residential and commercial property, no experience managing funds and has limited capital. 
See “Risk Factors – Risks Relating to the Formation and Internal Operation of the Fund – Limited Experience of 
Manager.” 

 
2. No public market exists for the Units and it is highly unlikely that any such market will ever develop. 

The Units are not freely transferable and there are substantial restrictions upon the transfer of the Units under 
federal and state securities laws. Furthermore, transfers of the Units are subject to certain limitations, including, but 
not limited to, the prior consent of the Manager and limitations that may be imposed by lenders for the Investments. 
Units must be considered solely as long-term investments. See “Restrictions on Transferability” and “Summary of 
the Operating Agreement.” 

 
3. The Fund intends to acquire Investments that have not yet been identified, which means 

potential investors must rely solely upon the Manager to select the Investments. See “Risk Factors – Real Estate 
Risks – Unspecified Investments.” 

 
4. An investor’s return may be reduced if the Fund is unable to identify and acquire Investments when, 

or soon after, the Fund is funded. See “Risk Factors – Risks Relating to the Formation and Internal Operation of the 
Fund – Potential Adverse Effects of Delays in Investment.” 

 
5. There is no assurance that the investors will realize any return on their purchase of the Units, if 

any, or that the investors will not lose their investment completely. See “Risk Factors – Risks Relating to Private 
Offering and Lack of Liquidity – Speculative Investment.” 

 
6. If less than all of the Units are sold by the Offering Termination Date, the number of Investments 

may be limited and, as a result, the Fund’s investments may not be diversified. In addition, even if the 
Maximum Offering amount is sold, the Fund will only have limited diversification as to the property it owns. See 
“Risk Factors – Real Estate Risks – Limited Diversification.” 

 
7. The United States economy has experienced a significant downturn. It is unclear how the 

deterioration of the financial and real estate sectors will impact the long-term health of the economy. As a result, 
there can be no assurance that the Investments will achieve anticipated cash flow levels. In addition, availability of 
credit has been severely limited. It is possible that the Fund will not be able to obtain financing when needed. See 
“Risk Factors – Real Estate Risks – Uncertain Economic Conditions.” 

 
8. Members will only have limited approval rights regarding the operation of the Fund and the 

Investments. Thus, most decisions regarding the management of the Fund’s affairs and the operation of the 
Investments will be made exclusively by the Manager. See “Risk Factors – Risks Relating to the Formation and 
Internal Operation of the Fund – Reliance on Management.” 
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9. There are risks associated with the development and operation of residential and commercial real  
property, including but not limited to vacillations in the demand for residential and commercial real estate, risk 
of loss or damage to the improvements, tenant improvements or property of tenants, environmental risks, and other 
risks associated with ownership of real estate. See “Risk Factors – Real Estate Risks.” 

 
10. The Fund may be required to rehabilitate the Investments. There is no assurance that the 

rehabilitation of the Investments will result in higher rental rates or an increased fair market value of the Investments. 
See “Risk Factors – Real Estate Risks – Rehabilitation of the Investments.” 

 
11. It is likely that the sellers of the Investments will provide only limited representations regarding 

environmental matters at the Investments. See “Risk Factors – Real Estate Risks – No Environmental Indemnity.” 
 

12. If the Fund generates taxable income, such income will be considered unrelated business taxable 
income. See “Risk Factors – Tax Risks – Unrelated Business Taxable Income.” 

 
13. The Manager and its Affiliates will be subject to certain conflicts of interest in connection with 

this Offering. See “Conflicts of Interest”. 
 

14. The Manager and its Affiliates may subscribe for any number of Units for any reason deemed 
appropriate by the Manager; provided, however, that the Manager will not purchase more than 99% of the Units. The 
Manager and its Affiliates will not acquire any Units with a view to resell or distribute such Units. Any purchase of 
Units by the Manager and/or its Affiliates will be on the same terms and conditions as are available to all investors 
except that the Manager and its Affiliates, and Selling Group Members and their Affiliates, will be able to purchase 
Units net of Selling Commissions. See “Plan of Distribution.” The purchase of Units by the Manager or its 
Affiliates could create certain risks, including, but not limited to, the following: (i) the Manager or its Affiliates would 
obtain voting power as Members, (ii) the Manager or its Affiliates may have an  interest in disposing of Fund assets 
at an earlier date than the other Members so as to recover its investment in the Units made by it or its Affiliates and 
(iii) substantial purchases of Units may limit the Manager’s ability to fulfill any financial obligations that it may have 
to or on behalf of the Fund. See “Risk Factors – Risks Relating to Private Offering and Lack of Liquidity – Purchase 
of Units by the Manager or its Affiliates.” 

 
The purchase of Units is suitable only for persons of substantial means who have no need for liquidity 

in their investment in the Fund. See “Who May Invest.” You should carefully consider the following: 
 

1. You are not to construe the contents of this Memorandum as legal or tax advice. You should 
consult your own counsel, accountant, financial advisor or business advisor as to legal, tax and related matters 
concerning an investment. 

 
2. The Units may be offered and sold only to investors who meet the Investor Suitability Requirements 

set forth under “Who May Invest” in this Memorandum. 
 

3. No person has been authorized by the Fund or the Manager to make any representations or furnish 
any information with respect to the Fund or the Units, other than the representations and information set forth in this 
Memorandum or other documents or information furnished by the Fund or the Manager upon request as described 
in this Memorandum. However, authorized representatives of the Fund will, if such information is reasonably 
available, provide additional information which you or your representative requests for the purpose of evaluating the 
merits and risks of this Offering. 

 
4. Any predictions and representations, written or oral, which do not conform to those contained in 

this Memorandum should be disregarded, and their use is a violation of the law. No representation or warranty can be 
given that the estimates, opinions or assumptions made herein will prove to be accurate. 
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5. Trustees, custodians and fiduciaries of retirement and other plans subject to the Employee 
Retirement Income Security Act of 1974 (“ERISA”) or Internal Revenue Code of 1986, as amended (the “Code”) 
Section 4975 (all references to “Code Section” are references to Sections of the Code, unless otherwise indicated) 
(including individual retirement accounts) should consider, among other things: (i) that the plan, although generally 
exempt from federal income taxation, would be subject to income taxation were its unrelated business taxable 
income from an investment in the Fund and other unrelated business taxable income to exceed $1,000 in any taxable 
year (it is anticipated that if the Fund generates taxable income, it will be considered unrelated business taxable 
income), (ii) whether an investment in the Fund is advisable given the definition of plan assets under ERISA and 
the status of Department of Labor regulations regarding the definition of plan assets, (iii) whether the investment 
is in accordance with plan documents and satisfies the diversification requirements of Section 404(a) of ERISA, (iv) 
whether the investment is prudent under Section 404(a) of ERISA, considering the nature of an investment in, and 
the compensation structure of, the Fund and the potential lack of liquidity of the Units, (v) that the Fund has no 
history of operations and (vi) whether the Fund or any Affiliate is a fiduciary or party in interest to the plan. In addition, 
the Operating Agreement prohibits Employee Benefit Plans from acquiring 25% or more of the total Units. The 
prudence of a particular investment must be determined by the responsible fiduciary taking into account all the facts 
and circumstances of the Qualified Plan and of the investment. See “Federal Income Tax Consequences – Investment 
by Qualified Plans and IRAs – Unrelated Business Taxable Income” and “Investment by Qualified Plans and IRAs.” 

 
6. The Units are being offered until the Offering Termination Date. Notwithstanding the foregoing, in 

no event will the number of Members holding Units exceed 480 as determined under the Securities Exchange Act of 
1934, as amended (the “Exchange Act”). All payments received on account of subscriptions (the “Subscription 
Payments”) from subscribing investors will be held in the Depository Account, pending receipt and acceptance by 
the Fund of Subscription Payments for $10,000 in Units and required compliance checks and verification of 
accreditation for each Investor. See “Conflicts of Interest” and “Risk Factors – Risks Relating to Private Offering and 
Lack of Liquidity – Purchase of Units by the Manager or its Affiliates.” 

 
7. This Memorandum does not constitute an offer or solicitation to anyone in any jurisdiction in which 

such an offer or solicitation is not authorized. In addition, this Memorandum constitutes an offer only if the name of 
an offeree in the Fund’s records matches the copy number that appears in the appropriate space on the first page of 
this cover page and is an offer only to such offeree. 

 
8. This Memorandum has been prepared solely for the benefit of persons interested in the proposed 

private placement of the Units offered hereby, and any reproduction or distribution of this Memorandum, in whole 
or in part, or the disclosure of any of its contents, without the prior written consent of the Manager, is prohibited. 
The recipient, by accepting delivery of this Memorandum, agrees to return this Memorandum and all documents 
furnished herewith to the Manager or its representatives upon request if the recipient does not purchase any of the 
Units offered hereby or if the Offering is withdrawn or terminated. 

 
9. The Manager may reject a prospective investor’s Subscription Agreement for any reason. 

Subscription Agreements will be rejected for failure to conform to the requirements of the Offering or such other 
reasons as the Manager may determine in its sole discretion to be in the best interests of the Fund. Subscription 
Agreements may not be revoked, canceled or terminated by the subscriber, except as therein provided. 

 
10. This Offering is made exclusively by this Memorandum and the Exhibits and supplements attached 

hereto. This Memorandum contains a summary of certain provisions of the Operating Agreement, but only the 
Operating Agreement contains complete information concerning the rights and obligations of the parties thereto. This 
Memorandum contains summaries of certain other documents, which summaries are believed to be accurate, but 
reference is hereby made to the actual documents for complete information concerning the rights and obligations of 
the parties thereto. Such information necessarily incorporates significant assumptions, as well as factual matters. 
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All documents relating to this investment and related documents and agreements will be made available to you or 
your advisors upon request to the Manager. 

 
11. During the course of the Offering and prior to sale, investors are invited to ask questions of and 

obtain additional information from the Manager concerning the terms and conditions of the Offering, the Fund, the 
Manager and its Affiliates, the Units and any other relevant matters, including, but not limited to, additional 
information to verify the accuracy of the information set forth in this Memorandum. The Manager will provide such 
information to the extent it possesses it or can acquire it without unreasonable effort or expense. 

 
12. The Units are offered by the Fund subject to prior sale, receipt and acceptance by the Fund of the 

relevant Subscription Agreement, the right of the Manager to reject any Subscription Agreement for Units in whole or 
in part, withdrawal, cancellation or modification of the Offering without notice to investors, and to certain other 
conditions. 

 
13. Because the Units are not registered under the Securities Act or the securities laws of any state, 

investors must hold them indefinitely unless they are registered under the Securities Act and any applicable state 
securities laws, which registration the Manager does not expect to occur, or the Manager is satisfied, with the advice 
of counsel, that registration is not required under the Securities Act and applicable state laws. The Operating 
Agreement also contains significant restrictions on the sale, transfer or other disposition of the Units by an investor. 
It is highly unlikely that a public market will ever exist for the Units. 

 
14. The price per Unit has been arbitrarily determined and is not the result of an arm’s length 

negotiation. 
 

15. The Fund will maintain a list of states where the Units may be offered and sold. 
 
 

 

 

The securities offered hereby have not been registered under the Securities Act or the securities laws 
of any state and are being offered and sold in reliance on exemptions from the registration requirements of 
said act and such laws. The Units are subject to restrictions on transferability and resale and may not be 
transferred or resold except as permitted under said act and such laws pursuant to registration or exemption 
therefrom. 

 
 

 

 

In making an investment decision, you must rely on your own examination of the person or entity 
creating the securities and the terms of the Offering, including the merits and risks involved. These securities 
have not been recommended by any federal or state securities commission or regulatory authority. 

 
 

 

 

The Securities Act and the securities laws of certain jurisdictions grant purchasers of securities sold 
in violation of the registration or qualification provisions of such laws the right to rescind their purchase of 
such securities and to receive back their consideration paid. The Manager believes that the Offering described 
in this Memorandum is not required to be registered or qualified. Many of these laws granting the right of 
rescission also provide that suits for such violations must be brought within a specified time, usually one year 
from discovery of facts constituting such violation. Should any investor institute such an action on the theory 
that the Offering conducted as described herein was required to be registered or qualified, the Manager 
will contend that the contents of this Memorandum constituted notice of the facts constituting such violation. 
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No person has been authorized to give any information or make any representations other than those 
set forth in this Memorandum, and, if given or made, such information or representations must not be relied 
upon as having been given by the Fund, the Manager or their Affiliates. 

 
 

 

 

This Memorandum does not constitute an offer or solicitation by anyone in any jurisdiction in which 
such an offer or solicitation is not authorized, or in which the person making such an offer is not qualified to 
do so, or to any person to whom it is unlawful to make an offer or solicitation. 

 
 

 

 

Neither the information contained herein nor any prior, contemporaneous or subsequent 
communication should be construed by you as legal or tax advice. You should consult your own legal and tax 
advisors to ascertain the merits and risks of an investment in Units before investing. 
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WHO MAY INVEST 
 

The offer and sale of the Units are being made in reliance on an exemption from the registration requirements 
of the Securities Act. Accordingly, distribution of this Memorandum has been strictly limited to persons who 
meet the requirements of Rule 506(c) of the Securities Act and make the representations set forth below and fulfill the 
other requirements of the Securities Act such as verifying accredited status. The Manager reserves the right to declare 
any prospective investor ineligible to purchase Units based on any information that may become known or available 
to the Manager concerning the suitability of such prospective investor or for any other reason. 

 
Investor Suitability Requirements 

 
Investment in the Units involves a high degree of risk and is suitable only for persons of substantial 

financial means who have no need for liquidity in this investment. Investors should be able to afford the loss of 
their entire investment. This investment will be sold only to investors who (i) purchase a minimum of at least $10,000 
worth of Units, except that the Fund may permit certain investors to purchase fewer Units, in its sole discretion, and 
(ii) represent in writing that they meet the investor suitability requirements established by the Manager and as may be 
required under federal law. 

 
As a proposed investor in Units, you must represent in writing that you meet, among others, all of the 

following requirements (the “Investor Suitability Requirements”): 
 

(a) You have received, read and fully understand this Memorandum and all Exhibits and attachments 
hereto. You are basing your decision to invest on this Memorandum and all Exhibits and attachments hereto. You 
have relied on information contained in these materials and have not relied upon any representations made by any 
other person; 

 
(b) You understand that an investment in the Units is speculative and involves substantial risks and 

you are fully cognizant of and understand the risks relating to a purchase of the Units including, but not limited to, 
those risks set forth in the section entitled “Risk Factors” in this Memorandum; 

 
(c) Your overall commitment to investments that are not readily marketable is not disproportionate to 

your individual net worth, and your investment in the Units will not cause such overall commitment to become 
excessive; 

 
(d) You have adequate means of providing for your financial requirements, both current and anticipated, 

and have no need for liquidity in this investment; 
 

(e) You can bear the economic risk of losing your entire investment. 
 

(f) You are acquiring the Units for your own account and for investment purposes only and have no 
present intention, agreement or arrangement for the distribution, transfer, assignment, resale or subdivision of the 
Units; 

 
(g) You have such knowledge and experience in financial and business matters that you are capable of 

evaluating the merits and risks of investing in the Units and have the ability to protect your own interests in 
connection with such investment; and 

 
(h) You are an Accredited Investor.  An “Accredited Investor” is:  If a natural person, a person that has 

(i) an individual net worth, or joint net worth with his or her spouse, that exceeds $1,000,000, excluding the value 
of the primary residence of such natural person; or (ii) individual income in excess of $200,000, or joint income 
with his or her spouse in excess of $300,000, in each of the two most recent years and has a reasonable expectation 
of reaching the same income level in the current year. If not a natural person, one of the following: (i) a corporation, 
an organization described in Code Section 501(c)(3), a Massachusetts or similar business trust, or a partnership, 
not formed for the specific purpose of acquiring Units, with total assets in excess of $5,000,000; (ii) a trust, with 
total assets in excess of $5,000,000, not formed for the specific purpose of acquiring Units and whose 
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purchase is directed by a person who has such knowledge and experience in financial and business matters that he or 
she is capable of evaluating the merits and risks of an investment in a Unit; (iii) a broker-dealer registered pursuant to 
Section 15 of the Exchange Act; (iv) an investment Fund registered under the Investment Fund Act of 1940, as 
amended (the “Investment Fund  Act”);  (v) a  business  development  Fund  (as  defined  in Section 2(a)(48) of the 
Investment Fund Act); (vi) a Small Business Investment Fund licensed by the U.S. Small Business Administration 
under Section 301(c) or (d) of the Small Business Investment Act of 1958; (vii) an employee benefit plan within the 
meaning of the Employee Retirement Income Security Act of 1974 (“ERISA”), if the investment decision is made by 
a plan fiduciary (as defined in Section 3(21) of ERISA), which is either a bank, savings and loan association, insurance 
Fund, or registered investment adviser, or if the employee benefit plan has total assets in excess of $5,000,000 or, if 
a self-directed plan, with investment decisions made solely by persons who are Accredited Investors; (viii) a private 
business development Fund (as defined in Section 202(a)(22) of the Investment Advisers Act of 1940, as amended); 
(ix) a bank as defined in Section 3(a)(2) of the Securities Act, or any savings and loan association or other institution 
as defined in Section 3(a)(5)(A) of the Securities Act whether acting in its individual or fiduciary capacity; or (x) 
an entity in which all of the equity owners are Accredited Investors. In addition, the SEC has issued certain no-
action letters and interpretations in which it deemed certain trusts to be accredited investors, such as trusts where 
the trustee is a bank as defined in Section 3(a)(2) of the Securities Act and revocable grantor trusts established 
by individuals who meet the requirements of clause (i) or (ii) of the first sentence of this paragraph (h). However, 
these no-action letters and interpretations are very fact specific and should not be relied upon without close 
consideration of your unique facts. 

 
For purposes of this definition, “net worth” means the excess of total assets at fair market value over total 

liabilities, except that the value of the principal residence owned by a natural person shall be excluded for purposes of 
determining such natural person’s net worth. Although the Dodd-Frank Wall Street Reform and Consumer Protection 
Act, which mandated the exclusion of the value of the primary residence, does not define the value of a principal 
residence or discuss the treatment of mortgage and other indebtedness secured by the residence, interpretive guidance 
from the United States Securities and Exchange Commission states that the related amount of indebtedness secured 
by the primary residence up to its fair market value may also be excluded, but indebtedness secured by the primary 
residence in excess of the fair market value of such residence should be considered a liability and deducted from the 
natural person’s net worth. 

 
The Fund will not accept any charitable remainder trust as an investor in Units. 

 
Discretion of the Manager. The Investor Suitability Requirements stated above represent minimum 

suitability requirements, as established by the Manager, for investors. Accordingly, the satisfaction of applicable 
state requirements by an investor will not necessarily mean that the Units are a suitable investment for such investor, 
or that the Manager will accept the investor as a subscriber. Furthermore, the Manager may modify such requirements 
in its sole discretion for all or certain investors, and any such modification may raise the suitability requirements 
for investors. 

 
The written representations made by investors will be reviewed to determine your suitability. The Manager 

may, in its sole discretion, refuse a subscription for Units if it believes that an investor does not meet the applicable 
Investor Suitability Requirements, the Units otherwise constitute an unsuitable investment for the investor, or for 
any other reason. 
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SUMMARY OF THE OFFERING 
 

The following material is intended to provide selected limited information regarding the Fund and this 
Offering and should be read in conjunction with, and is qualified in its entirety by, the detailed information 
appearing elsewhere in this Memorandum. 

 
You are urged to read this entire Memorandum before investing in the Fund. This Memorandum 

contains forward-looking statements that involve risks and uncertainties. The Fund’s actual results may differ 
significantly from the results discussed in the forward-looking statements. Factors that might cause such differences 
include, but are not limited to, those discussed under “Risk Factors.” 

 
Securities Offered: The securities being offered hereby are investments in a limited liability 

company that intends to invest in real estate secured notes or mezzanine 
loans that provide the opportunity to generate passive income (the 
“Investment”  or “Investments”). Membership interests in the Fund (the 
“Units”) are being offered by the Fund at the then current net asset value of 
the Fund’s portfolio as determined on a daily basis by the Manager. The 
minimum purchase is $10,000 worth of Units, except that the Fund may  
permit certain investors to purchase a lower amount, in its sole discretion. 
See “Description of Limited Liability Company Units” and “Summary of 
the Operating Agreement.” 

Organization: The Fund was formed on January 1, 2013 and has a four year track record. 

Investments – Description: The Fund intends to use the Offering Proceeds to acquire the Investments. 
The Fund will purchase the Investments from Affiliates of the Manager. The 
Fund’s primary strategy will be to invest in real estate loans across all of the 
development projects featured on the Manager’s online Platform, offering 
Investors a diversified portfolio targeting passive income from real estate. 
See “Description of the Investments.” 

Investments – Acquisition: It is anticipated that the Fund will purchase the Investments pursuant to 
purchase and sale agreements with Affiliates of the Manager. The terms of 
the purchase and sale agreements are not currently known. The Fund will 
be responsible for all of the closing costs associated with any Investments 
acquired by the Fund, and it is likely that the Fund will be required to 
establish reserves for the Investments. 

Investments – Operation: The Fund intends to hold and manage the Investments for approximately 5 
to 10 years. 

Fund Objectives: The principal objectives of the Fund will be to (i) preserve the Members’ 
capital investment, (ii) realize income through the Investments. THERE IS 
NO ASSURANCE THAT ANY OF THESE OBJECTIVES WILL BE 
ACHIEVED. 

Manager: DiversyFund, Inc., a Delaware corporation, is the Manager of the Fund.  
See “The Manager.” 

Experience of the Manager: The Manager is a recently formed entity formed in August 2016 with 
limited experience owning and operating residential and commercial 
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funds. However, the Manager and certain of its principals have experience 
in the acquisition, development, ownership and management of real 
property. See “Risk Factors – Risks Relating to the Formation and Internal 
Operation of the Fund – Limited Experience of Manager” and “Prior 
Performance of the Manager.” 

Members: The members of the Fund (the “Members”) will be the purchasers of the 
Units offered hereby. Each Member’s liability will be limited to the amount 
of such Member’s initial Capital Contribution to the Fund, plus 
undistributed profits. Units are transferable only upon the satisfaction of 
certain requirements.  See “Summary of the Operating Agreement.” 

Term of the Fund: The Operating Agreement provides that the existence of the Fund will 
continue until terminated in accordance with its terms. However, the Fund 
will have a projected operating life of approximately 5-10 years. See the 
Operating Agreement which is attached hereto as Exhibit A. 

Compensation to the Manager and 
its Affiliates: 

The Manager has WAIVED any asset management fee and performance 
fee. 

 
See “Compensation to the Manager and its Affiliates.” 

Investor Suitability Requirements: The Offering of the Units by the Fund is strictly limited to persons who 
meet certain minimum financial and other requirements. See “Who May 
Invest.” 

Use of Proceeds: The Offering as set forth in this Memorandum is being made to capitalize 
the Fund with an amount sufficient, when coupled with proceeds from 
anticipated loans, to acquire the Investments. See “Estimated Use of 
Proceeds.” 

Depository Account: Cash tendered by investors to the Fund in payment for Units will be held 
in the Depository Account, pending receipt and acceptance by the Fund of 
the Minimum Offering Amount. All cash in the Depository Account will be 
invested in an interest bearing account. See “Plan of Distribution – 
Depository Account.” 
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Minimum Purchase: A minimum purchase of $10,000 worth of Units will be required, except 
that the Fund may permit certain investors to purchase fewer Units, in its 
sole discretion.  See “Plan of Distribution – Capitalization.” 

Quarterly Distributions: The principal objectives of the Fund include the intent to make quarterly 
distributions to the Members, which, in the Manager’s discretion, may be 
funded from Offering Proceeds. THERE CAN BE NO ASSURANCE 
THAT THIS OBJECTIVE WILL BE ACHIEVED.   

Liquidity: Units are subject to a 2 year lock-up period.  Thereafter a redemption of 
Units is on a best efforts, first come, first served basis after 90 days notice. 
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RISK FACTORS 
 

The purchase of Units is speculative and involves substantial risk. It is impossible to predict 
accurately the results to an investor of an investment in the Fund because of the recent formation of the 
Fund and general uncertainties in the real estate and financing markets and the real estate industry. 
 

This Memorandum contains forward-looking statements that involve risks and uncertainties. These 
statements are only predictions and are not guarantees. Actual events and results of operations could differ 
materially from those expressed or implied in the forward-looking statements. Forward-looking statements 
are typically identified by the use of terms such as “may,” “will,” “should,” “expect,” “could,” “intend,” 
“anticipate,” “plan,” “estimate,” “believe,” “potential,” or the negative of such terms or other comparable 
terminology. The forward-looking statements included herein are based upon the Manager’s current 
expectations, plans, estimates, assumptions and beliefs that involve numerous risks and uncertainties. 
Although the Manager believes that the expectations reflected in such forward-looking statements are based 
on reasonable assumptions, the Fund’s actual results may differ significantly from the results  discussed in 
the forward-looking statements. Factors that might cause such differences include, but are not limited to, 
the risk factors discussed below. Any assumptions underlying forward-looking statements could be 
inaccurate. Purchasers of Units are cautioned not to place undue reliance on any forward-looking statements 
contained herein. 
 

You should consider carefully the following risks, and should consult with your own legal, tax, 
and financial advisors with respect thereto. You are urged to read this entire Memorandum and the 
Investments Supplements before investing in the Fund. 
 
Loan and Real Estate Risks 
 

General Risks of Real Estate Investments. The Investments may be secured by either income-producing 
properties or non-income-producing properties and will be subject to the risks typically associated with investments 
in real estate. With respect to Investments secured by income-producing properties, fluctuations in occupancy rates, 
rent schedules and operating expenses, among other factors, can adversely affect operating results of the property 
and the borrower's ability to make payments on the Investment. Operating performance will also depend on adverse 
changes in local population trends; market conditions; neighborhood values; national, regional or local economic 
and social conditions; federal, state or local regulations, controls or fiscal policies, including those affecting rents, 
prices of goods, fuel and energy consumption, environmental restrictions, real estate taxes, zoning and other factors 
affecting real property; the need for capital improvements and repairs; inflation; financial condition and profitability 
of tenants; uninsured losses; acts of nature such as floods and earthquakes; and other risks. Some or all of these 
factors may also affect the financial condition of borrower's on Investments secured by non-income-producing 
property and thus their ability to make payments on the Investments. 

 
No Environmental Indemnity. Federal, state and local laws impose liability on a landowner for the 

release or the otherwise improper presence on the premises of hazardous substances. This liability is without regard 
to fault for, or knowledge of, the presence of such substances. A landowner may be held liable for hazardous 
materials brought onto the property before it acquired title and for hazardous materials that are not discovered until 
after it sells the property. Similar liability may occur under applicable state law. If any hazardous materials are 
found within the real property underlying the Investments in violation of law at any time, the landowner, which may 
be the Fund in the event of a foreclosure, could be held liable for cleanup costs, fines, penalties and other costs. If 
losses arise from hazardous substance contamination that cannot be recovered from other responsible parties, the 
financial viability of the property and the Fund may be materially and adversely affected. In an extreme case, the 
property may be rendered worthless, or the landowner may be obligated to pay cleanup and other costs in excess of 
the value of the property. 

 
Borrower Default. The Fund intends to invest in and make loans primarily secured by real property, which 

loans may be or may become subperforming or nonperforming. The Fund will try to make the loans performing, 
but if a borrower defaults, the Fund may have to foreclose on the loan to protect its investment. If the Fund does not 
foreclose, it may be forced to restructure the loan, which could adversely affect the return on the investment. If 
foreclosure into title becomes necessary, the Fund will operate the real property securing the loan until such time as 
a purchaser for the real property can be found to acquire the property at a favorable price. In the meantime, the Fund 
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may be required to invest substantial sums to maintain and manage the real property, which it may not have readily 
available. In that case, the Fund may have to borrow funds to finance the operations of the real property. Such 
borrowing may not be available to the Fund or may be available at unacceptable interest rates or otherwise on 
unacceptable terms. Further, the owner of the real estate may engage in activities intended to defer or prohibit a 
foreclosure, which could include a lawsuit against the Fund as the holder of the loan. All of the above could 
adversely impact the financial condition of the Fund and extend the period of time that Fund funds are invested in 
the investment. The Manager will establish a loan loss reserve for any loan made by or acquired by the Fund. 

 
Unspecified Investments. At the commencement of the Offering, the Manager had not yet committed to any 

Investments it would fund or acquire on behalf of the Fund with the proceeds of the Offering. The lack of information 
regarding the Investments, such as financial viability of borrowers, operating history of real property and other 
relevant economic and financial information regarding the Investments, means that you will not have an opportunity 
to evaluate for yourself the relevant information regarding any Investments. Accordingly, the risk of investing in 
the Fund may be increased. Although the Manager has established investment criteria to guide it in making investments 
on behalf of the Fund, the Manager has broad authority and discretion when choosing Investments to fund or acquire. 
Consequently, investors must rely exclusively on the Manager to make investment decisions. No assurance can be 
given that the Fund will be able to obtain suitable investments or that the Fund's goals will be achieved. 

 
Fluctuations in Interest Rates May Affect Return on Investment. Recent years have demonstrated that 

mortgage interest rates are subject to fluctuation. The Fund may fund or acquire Investments with a fixed interest 
rate. If interest rates rise, the Fund may be unable to take advantage of higher returns available from other 
investments. This, in turn, could affect the return to Members relative to other investments. Due to the lack of liquidity 
of an investment in the Fund, if prevailing interest rates rise above the average interest rate being earned by the 
Fund, you may be unable to quickly liquidate your investment to take advantage of higher returns available from other 
investments. 

 
Uncertainty as to Extent of Diversification. The total amount actually raised in the Offering and the number 

of Investments the Fund will fund or acquire are uncertain. It is possible that the Fund will only fund or acquire one 
or two Investments, limiting the diversification of the Fund's investments and increasing the risk of loss to investors. 
A limited number of Investments may place a substantial portion of the funds invested in loans to one or two 
borrowers secured by just a few properties in the same geographical location with the same property-related risks. 
In that case, the failure of a single borrower or decline in a particular real estate market could substantially and 
adversely impact the Fund. A more diversified investment portfolio would not be impacted to the same extent upon 
such an occurrence. 

Bankruptcy. If a borrower becomes bankrupt, enforcement of the Fund's rights under its trust deed, 
including foreclosure on the property, may be delayed. Such delay may result in loss to the Fund by extending the 
period of non-payment of loan installments and by exposing the Fund to possible depreciation in the value of the 
property. Bankruptcy proceedings may result in a modification of the terms of the loan or a reinstatement of the 
original terms notwithstanding an acceleration by the Fund and the expiration of time for reinstatement under the 
foreclosure laws. In some circumstances, bankruptcy proceedings may result in the Fund's lien on the property being 
limited to the lesser of the amount owed to the Fund or the value of the property or result in the Fund's lien on the 
property being subordinated to another creditor of the borrower. 

 
Investment-to-Value Ratio Determined by the Manager. The loan-to-value ratios on the Investments 

will be determined by the Manager and there is no requirement that an appraisal be obtained. Consequently, it is 
possible that the actual value of property underlying an Investment may be different than the value determined by 
the Manager or it may even be different than a value determined by an appraisal. 

 
Possible Delays in the Sale of Investments. The Fund expects to hold the Investments until their 

respective maturity dates. If, however, the Fund needs to sell an Investment for any reason, including to make 
payments on any financing obtained by the Fund, there is no assurance that the Fund will be able to do so or that it 
will be able to do so on terms favorable to the Fund. 

 
Earthquakes. California is one of the most seismically active regions in the United States. Although research 

on earthquake prediction has increased in recent years, when and where an earthquake will occur cannot be predicted. 
An earthquake could cause structural damage to or destroy the property underlying an Investment. If a borrower 
on an Investment has not obtained earthquake insurance for the property underlying the Investment, or if the 
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earthquake insurance obtained is not adequate to cover losses incurred, an earthquake could have an adverse 
financial impact on the property and the Fund. 

 
Flood Losses. Louisiana is subject to flooding as demonstrated by Hurricane Katrina. If a borrower on a 

loan. has not obtained flood insurance or if the coverage is inadequate, a flood could have a material adverse impact 
on the Fund. 

  
Uninsured Losses. The Fund will try to ensure the real properties underlying the Investments have 

adequate insurance coverage against liability for personal injury and property damage. However, there can be no 
assurance that insurance will be sufficient to cover any or all such liabilities. Furthermore, insurance against certain 
risks, such as earthquakes and/or floods, may be unavailable or may only be available at commercially unreasonable 
rates or in amounts that are less than the full market value or replacement cost of the underlying properties. In addition, 
there can be no assurance that particular risks that are currently insurable will continue to be insurable on a economical 
basis or that current levels of coverage will continue to be available. To the extent the Fund obtains insurance with 
respect to the properties underlying the Investments, the insurance may help reduce the risk of loss to the Fund but it 
will also increase costs to the Fund and thus lower the Fund's potential return. 

Competition. The Fund will experience competition for Investments from individuals, corporations and 
other entities engaged in similar investment activities. Competition for such Investments may have the effect of 
increasing costs and reducing returns to the Members. 

 
Real Estate Risks 

 
General Risks of Investment in the Real Estate Investments. The economic success of an investment in 

the Fund will depend upon the results of the operations of the Investments, which will be subject to those risks typically 
associated with investment in real estate. Fluctuations in occupancy rates, rent schedules and operating expenses 
can adversely affect operating results or render the sale or refinancing of the Investments difficult or unattractive. 
No assurance can be given that certain assumptions as to the future levels of occupancy of the Investments or 
future costs of operating the Investments will be accurate because such matters will depend on events and factors 
beyond the control of the Fund and the Manager. Such factors include, among others, the continued enforceability of 
tenant leases, vacancy rates for rental real property, financial resources of the tenants, rent levels and sales levels in 
the local areas of the Investments, adverse changes in local population trends, market conditions, neighborhood values, 
local economic and social conditions, supply and demand for property such as  the Investments, competition from 
similar projects, interest rates, real estate tax rates, governmental rules, regulations and fiscal policies, including the 
effects of inflation and enactment of unfavorable real estate, rent control, environmental or zoning laws, hazardous 
material laws, uninsured losses and other risks. Further, to the extent leases at the Investments provide for rents 
based on a percentage of tenants’ gross receipts, the rental income of the Investments will be dependent, in part, on 
the level of retail sales achieved by the tenants. 

 
No Purchase Agreements for the Investments. The Fund will purchase the Investments from Affiliates of 

the Manager. The Manager is currently in the process of identifying Investments to be purchased by the Fund, but 
has not identified any Investments to be acquired by the Fund. As a result, the terms of the purchase agreements, 
including the specific Investments to be acquired and the purchase prices of the Investments are unknown at this 
time. There can be no assurance that the Fund will be able to enter into purchase contracts for a sufficient number of 
Investments. 

 
Illiquidity of Real Estate Investments. The ownership of the Investments will be relatively illiquid. Such 

illiquidity will limit the ability of the Fund to vary its portfolio in response to changes in economic or other 
conditions. 

 
Occupancy and Renewal of Leases.  The Manager will make its determination regarding the acquisition of 

rental Investments that the Fund intends to acquire based on the Investments’ projected rent levels. However, there 
can be no assurance that the Investments will continue to be occupied at the projected rents or that renovations to 
the Investments will result in increased rents. If the tenants of the Investments do not renew or extend their 
leases, if tenants default under their leases of the Investments, if issues arise with respect to the permissibility 
of certain uses at an Investments, if tenants of the Investments terminate their leases, or if the terms of any renewal 
(including the cost of any renovations or concessions to tenants) are less favorable than existing lease terms, the 
operating results of the Investments could be substantially affected. As a result, the Fund may not be able to make 
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distributions to the Members at the anticipated levels. 
 

Difficulty Attracting New Tenants. There can be no assurance that the Fund will be able to maintain the 
occupancy rate at the Investments maintained by the previous owners. The tenants at any Investments may have the 
right to terminate their leases upon the occurrence of specified events. Further, the leases of Investments’ tenants 
may contain exclusive use provisions that restrict the types of uses that may be allowed within such Investments. Any 
covenants, conditions and restrictions for an Investment may also restrict the ability to lease space within an Investment 
for certain uses. In addition, it may be necessary to make substantial concessions, in terms of rent and lease incentives, 
and to construct tenant improvements to attract new tenants at an Investment. If these expenditures and concessions 
are necessary to maintain or achieve lease-up at any Investments and such expenditures exceed the amount of reserves 
for an Investment, the Fund may not have sufficient funds to make distributions to the Members at anticipated levels. 

 
Owning Only a Portion of an Investment. Investments may only be a portion of a larger real estate 

project, which means the Fund may not have any control over portions of such real estate project.  Changes made to 
the portions of the real estate project not controlled by the Fund, including a change in appearance, size or operations, 
could have an adverse financial impact on the Investments. Furthermore, the real estate project may be subject to 
certain restrictive easements and covenants, conditions and restrictions (“CC&Rs”) which could restrict the use of the 
Investments and place limitations on the manner in which the Investments are operated. The CC&Rs may allow 
tenants occupying space not controlled by the Fund to place limitations on the way the Fund operates the 
Investments, which also could have an adverse financial impact on the Investments. 

 
Possible Delays in the Sale or Refinancing of Investments. The Fund anticipates that  the Investments will 

be sold in approximately 1 to 2 years from the time the Investments are acquired. It may not be possible to sell the 
Investments at such time. Further, it is anticipated that the loan documents may not allow for prepayment except 
shortly before the maturity date and may require the payment of a yield maintenance penalty or defeasance and the 
lender’s approval of the buyer in order to have a loan assumed. If an Investment is not sold as anticipated, the Fund 
may have to attempt to refinance the loan. Based on historical interest rates, current interest rates are low and, as 
a result, it is likely that the interest rate that may be obtained upon refinancing will be higher than that of the loans. 
Fluctuations in the supply of money for such loans affect the availability and cost of loans, and the Fund is unable 
to predict the effects of such fluctuations on the Fund. Prevailing market conditions at the time the Fund seeks to 
refinance a loan may make such loans difficult or costly to obtain. Such conditions may also adversely affect cash 
flow and/or profitability of the Fund. 

 
Regulatory Matters. Future changes in land use and environmental laws and regulations, whether federal, 

state or local, may impose new restrictions on the development or use, and therefore the value, of real estate. The 
resale of real estate by the Fund may be adversely affected by such regulations. 

 
Toxic Mold. Litigation and concern about indoor exposure to certain types of toxic molds has been 

increasing as the public becomes aware that exposure to mold can cause a variety of health effects and symptoms, 
including allergic reactions. Toxic molds can be found almost anywhere; they can grow on virtually any organic 
substance, as long as moisture and oxygen are present. There are molds that can grow on wood,  paper, carpet, foods, 
and insulation. When excessive moisture accumulates in buildings or on building materials, mold growth will often 
occur, particularly if the moisture problem remains undiscovered or unaddressed. It is impossible to eliminate all 
mold and mold spores in the indoor environment. In warm or humid climates, the likelihood of toxic mold can be 
exacerbated by the necessity of indoor air-conditioning year-round. The difficulty in discovering indoor toxic- mold 
growth could lead to an increased risk of lawsuits by affected persons, and the risk that the cost to remediate toxic 
mold will exceed the value of the property. Because of attempts to exclude damage caused by toxic mold growth 
from certain liability provisions in insurance policies, there is no guarantee that insurance coverage for toxic mold 
will be available now or in the future. 

 
Uncertain Economic Conditions.  The United States economy is experiencing a significant downturn.  It is 

unclear how the deterioration of the financial and real estate sectors will impact the long-term health of the 
economy. As a result, there can be no assurance that the Investments will achieve anticipated cash flow levels. In 
addition, availability of credit has been severely limited. It is possible that the Fund will not be able to obtain 
financing when needed. Further, recent world events evolving out of increased terrorist activities and the political 
and military responses of the targeted countries have created an air of uncertainty concerning security and the stability 
of world and United States economies. Historically, successful terrorist attacks have resulted in decreased travel and 
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tourism to the affected areas, increased security measures and disturbances in financial markets. It is impossible 
to determine the likelihood of any future terrorist attacks on United States targets, the nature of any United States 
response to such attacks or the social and economic results of such events. However, any negative change in the 
general economic conditions in the United States could adversely affect the financial condition and operating results 
of the Investments. 

 
Compliance with the Americans with Disabilities Act. Under the Americans with Disabilities Act of 1990 

(the “ADA”), public accommodations must meet certain federal requirements related to access and use by disabled 
persons. Facilities initially occupied after January 26, 1992 must comply with the ADA. When a  building is being 
renovated, the area renovated, and the path of travel accessing the renovated area, must comply with the ADA. 
Further, owners of buildings occupied prior to January 26, 1992 must expend reasonable sums, and must make 
reasonable efforts, to make practicable or readily achievable modifications to remove barriers, unless the 
modification would create an undue burden.  This means that so long as owners are financially able, they have an 

 
ongoing duty to make their property accessible. The definitions of “reasonable,” “reasonable efforts,” “practicable” 
or “readily achievable” are site-dependent and vary based on the owner’s financial status. The ADA requirements 
could require removal of access barriers at significant cost, and could result in the imposition of fines by the federal 
government or an award of damages to private litigants. Attorneys’ fees may be awarded to a plaintiff claiming 
ADA violations. State and federal laws in this area are constantly evolving, and could evolve to place a greater cost 
or burden on the Fund. While the Manager will attempt to obtain information with respect to compliance with the 
ADA prior to investing in an Investment, there can be no assurance that ADA violations do not or will not exist at a 
specific Investment. If other violations do exist, there can be no assurance that there will be funds to pay for any 
necessary repairs. 

 
Lack of Representations and Warranties. The Fund may acquire real estate from sellers who make only 

limited or no representations and warranties regarding the condition of such real estate, the status of leases, the 
presence of hazardous materials or hazardous substances within such real estate, the status of governmental approvals 
and entitlements for such real estate or other matters adversely affecting such real estate are discovered, the Fund 
may not be able to pursue a claim for damages against such sellers except in limited circumstances. The extent of 
damages that the Fund may incur as a result of such matters cannot be predicted but potentially could result in a 
significant adverse effect on the value of such real estate. 

 
Competition. The real estate industry is highly competitive and fragmented. The Fund will compete with 

other real estate companies, many of which have greater financial resources than the Fund. Also, competing properties 
may be located within the vicinity of the Investments. The Investments will experience competition for real 
property investments from such other properties, as well as other individuals, corporations and other entities engaged 
in real estate investment activities. Competition for investments may increase costs and reduce returns on the 
Investments. It is also possible that tenants from the Investments will move to existing or any new properties in the 
surrounding area and that the financial performance of the Investments would be adversely affected. Competition 
may also make it difficult to attract new tenants to the Investments. Such competition may result in decreased profits 
or in losses for the Fund. 

 
No Appraisals or Reports. The Fund typically will obtain independent third-party appraisals or valuations 

of an Investment, or other reports with respect to an Investment, before the Fund invests in such Investment. In 
special circumstances, such as the Fund having an opportunity to acquire a distressed Investment provided that it can 
close the acquisition on an accelerated timeline, the Fund may not have time to obtain an appraisal or other reports. 
If the Fund does not obtain such third-party appraisals or valuations, there can be no assurance that an Investment’s 
value will exceed its cost or that any sale or other disposition of such Investments will result in a profit. Third-party 
appraisals and other reports may be prepared for lenders, in which case the Fund typically will try to obtain a copy 
of such appraisals and reports for review, as well as reliance letters from the third-party preparers to allow the Fund 
to rely on such appraisals and reports. To the extent the Fund does not obtain other reports or reliance letters before 
investing in an Investment, the risk of investing in such Investments may be increased. 

 
No Audited Results of Operation. The Fund will not obtain audited operating statements regarding the 

prior operations of an Investment. The Fund will rely on unaudited financial information provided by the sellers of 
the Investment. Thus, it is possible that information relied upon by the Fund with respect to the acquisition of an 
Investment may not be accurate. 
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Condemnation of Land. The Investments or a portion of the Investments could become subject to an 

eminent domain or inverse condemnation action. Any such action could have a material adverse effect on the 
marketability of an Investment or the amount of return on investment for the Members. 

 
Real Estate Risks 

 
Rehabilitation Risks. The Manager anticipates that some of the Investments will be rehabilitated by the 

Fund. Construction entails risks that are beyond the control of the Manager, the Fund or any general contractor. 
Completion of renovations or redevelopment may be delayed or prevented by factors such as adverse weather, 
strikes or energy shortages, shortages of material for construction, inflation, environmental, zoning, title or other legal 
matters and unknown contingencies.  Changes in construction plans and specifications, delays due to compliance 
with governmental requirements or imposition of fees not yet levied, or other delays could cause construction costs 
to exceed the amounts available from the proceeds the Offering and any loans. In addition, abnormal rainfall 
could cause delays in construction which will increase construction costs. The Fund will need to provide funds to pay 
any construction costs in excess of amounts borrowed. In the event that construction costs exceed funds available, 
the ability of the Fund to complete the work to be done on an Investment will depend upon the ability of the Fund 
to supply additional funds. There can be no assurance that the Fund will have adequate funds available for that purpose. 
Any delays in construction may have an adverse impact on the cash flow and long-term success of the Fund. 

 
Building Industry Market Conditions. The building industry is cyclical and is significantly affected by 

changes in national and local economic and other conditions, such as employment levels, availability of financing, 
interest rates, consumer confidence and demand. Because of the long-term financial commitment involved in 
purchasing real estate, general economic uncertainties tend to result in more caution on the part of real estate buyers, 
which tends to result in fewer sales. Such uncertainties could adversely affect the performance of the Fund. In addition, 
builders are subject to various risks, many of which are outside the control of the builder, including conditions 
of supply and demand in local markets, weather conditions and natural disasters, such as earthquakes and wildfires, 
delays in construction schedules, cost overruns, changes in government regulations, increases in real estate taxes and 
other local government fees and availability and cost of land, materials and labor. Although the principal raw materials 
used in the building industry generally are available from a variety of sources, such materials are subject to 
periodic price fluctuations. There can be no assurance that the occurrence of any of the foregoing will not have a 
material adverse effect on the Fund. The building industry is also subject to the potential for significant variability 
and fluctuations in real estate values. 

 
Need for Permits. The Fund must obtain all necessary permits and clearances for its Investments and 

diligently pursue the Investments to completion. The inability of the Fund to obtain such permits and clearances in a 
timely manner could result in substantial delays in the construction and sale of the Investments as the Fund takes 
appropriate action to obtain such permit or clearance. The inability to obtain a permit or clearance at all could result 
in the failure of the Fund to begin or complete development of the Investments or the inability of the Fund to sell the 
Investments. In either case, delay or inability to complete the Investments, and the financial condition of the Fund 
and the return on investment to investors could be substantially and adversely affected. 

 
Governmental Regulation. In developing the Investments, the Fund must obtain the approval of 

numerous government authorities regulating such matters as permitted land uses and levels of density, the installation 
of utility services such as water and waste disposal and the dedication of acreage for open space, parks, schools and 
other community purposes. Governmental authorities have imposed impact fees as a means of defraying the cost of 
providing certain governmental services to developing areas and the amount of these fees has increased significantly 
during recent years. Many state laws require the use of specific construction materials which reduce the need for 
energy consuming heating and cooling systems. Local governments also, at times, declare moratoriums on the 
issuance of building permits and impose other restrictions in areas where sewage treatment facilities and other 
public facilities do not reach minimum standards. The Fund is also subject to a variety of federal, state and local 
statutes, ordinances, rules and regulations concerning protection of health and the environment. Such governmental 
regulation may result in delays, cause the Fund or the Joint Ventures to incur substantial compliance and other costs 
and prohibit or severely restrict development in certain regions or areas, which could have an adverse effect on the 
Fund’s business and results of operations. 

 
Construction Defects. The portion of the Investments that are renovated by the Fund may be subject to 
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construction defect claims that only reveal themselves over time. To the extent that warranties from contractors do 
not cover any such defects and the Fund is not successful recovering damages from the contractor, it is possible 
that the Fund would be responsible to repair any such defects. If the Fund is required to pay for the repair of any 
construction defects, the projected return to the investors may be reduced. 

 
Risk of Material and Labor Shortages. The Fund does not anticipate that it will experience any serious 

material or labor shortages; however, the construction industry in the past has, from time to time, experienced serious 
material and labor shortages, including shortages in insulation, drywall, certain carpentry work and cement and 
fluctuating lumber prices and supply. Delays in construction and higher costs due to these shortages could have an 
adverse effect upon the Fund’s operations. 

 
Natural Risks. Climatic conditions, such as unusually heavy or prolonged rain or other natural disasters 

such as earthquakes, floods or fires, may affect the Fund’s operations and may delay the development, redevelopment, 
renovation or repositioning of an Investment. 

 
No Substantive Experience of Manager in Developing Properties. Although Affiliates and principals of 

Affiliates of the Manager have experience in developing, redeveloping and renovating multi-family real property, 
the Manager has limited experience. The lack of experience of the Manager could result in unexpected delays and 
difficulties which could have a material adverse effect on the financial performance of the Investments and the Fund. 

 
Due Diligence May Not Reveal Defects. Although the Manager intends to perform due diligence on each 

of the Investments before the Fund acquires such Investment, there can be no assurance that all defects (including 
physical defects, title issues and financial issues) will be discovered by the Manager. In the event that a significant 
issue is not discovered with respect to a particular Investment, the Fund’s performance may be negatively 
impacted. 

 
No Assurance Regarding Market Conditions. There can be no assurance that the market for property 

such as the Investments will be positive. To the extent that capitalization rates increase or the Fund is otherwise unable 
to sell the Investments at a profit, the overall performance of the Fund will be negatively impacted. 

 
Rehabilitation of Investments.  It is anticipated that most of the Investments will be rehabilitated.  There is 

no assurance that the rehabilitation of the Investments will result in an increase in rental income or value of the 
Investments. 

 
Value-Add Investments. The Fund will be targeting Investments that can be rehabilitated. Thus, upon 

acquisition, it is likely that the Investments will be have negative existing conditions, including, but not limited to, the 
Investments’ physical condition, rent levels, occupancy levels and management issues. There is no assurance that the 
Fund will be able to rehabilitate the Investments so that they achieve a higher stabilization rate than when acquired. 

 
Owning a Portion of the Investments. The Investments may only be a portion of a larger commercial 

center, which means the Fund may not have any control over portions of such commercial center.  Changes made to 
the portions of the commercial center not controlled by the Fund, including a change in appearance, size, or 
operations, could have an adverse financial impact on the Investments owned by the Fund. Furthermore, the 
covenants, conditions and restrictions of an Investment may allow tenants occupying space not controlled by the 
Fund to place limitations on the way the Fund operates an Investment, which could also have an adverse financial 
impact on an Investments. 

 
Common Area Maintenance/Property Tax Expenses. The tenants of the Investments will typically be 

required to pay a portion of the common area maintenance expenses and property taxes of the Investment. The 
leases may require the tenants to pay their proportionate share of these expenses, subject to documentation by the 
owners of the Investment or the Manager. Some of the leases may include a cap on the dollar amount that the tenant 
must pay with respect to all or a portion of these expenses. To the extent a tenants’ proportionate share of an 
Investment’s common area maintenance expenses and property taxes exceed the cap, the financial viability of the 
Investments may be adversely affected. 

 
Acquisition Real Estate Risk Factors 
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Occupancy and Renewal of Leases. The Manager will make its determination on the acquisition of 
Investments based on the Investments projected rent levels. However, there can be no assurance that the Investments 
will continue to be occupied at projected rents. If an Investment’s tenants do not renew or extend their leases, if any 
Investment’s tenants default under their leases, if issues arise with respect to the permissibility of certain uses at 
an Investment, if any of the Investment’s tenants terminate their leases, or if the terms of any renewal or reletting 
(including the cost of any renovations or concessions to tenants) are less favorable than existing lease terms, the 
operating results and financial viability of the Investments could be substantially affected. As a result, the Fund may 
not have sufficient funds to make distributions to the Members at anticipated levels. 

 
Difficulty Attracting New Tenants. There can be no assurance that the Manager will be able to maintain 

the lease-up rate at the Investments of the previous owners. The tenants at any Investment may have the right to 
terminate their leases upon the occurrence of specified events. Further, the leases of Investment’s tenants may contain 
exclusive use provisions that restrict the types of uses that may be allowed within such Investment. Any covenants, 
conditions and restrictions for an Investment may also restrict the ability to lease space within an Investments 
for certain uses. In addition, it may be necessary to make substantial concessions in terms of rent and lease incentives, 
and construct tenant improvements, to attract new tenants at an Investment. If these expenditures and concessions 
are necessary to maintain or achieve lease-up at any Investments and such expenditures exceed the amount of reserves 
for an Investment, the Fund may not have sufficient funds to make distributions to the Members at anticipated 
levels. 

 
No Audited Results of Operation. The Manager will not obtain audited operating statements regarding 

the prior operations of the Investments. The Manager will rely on unaudited financial information provided by the 
sellers of the Investments. Thus, it is possible that information relied upon by the Manager with respect to the 
acquisition of an Investment may not be accurate. 

 
Obligations Under the CC&Rs. The Investments will typically be subject to various covenants, conditions 

and restrictions (“CC&Rs”) that were recorded against the land. The CC&Rs may place certain obligations on the 
Fund with respect to the maintenance of the common areas of an Investment and other matters. The CC&Rs 
may place restrictions on how an Investments may be developed or constructed. The CC&Rs may also set forth 
reciprocal rights with respect to issues such as encroachments, parking, utility lines and ingress and egress and may 
place limitations on the way the Fund operates an Investment. Restrictions in the CC&Rs could negatively impact 
the results of operation of the Investment. 

 
Risks Relating to the Formation and Internal Operation of the Fund 

 
New Venture. The Fund has only been in operation for four years. The Fund is subject to the risks involved 

with any speculative new venture. No assurance can be given that the Fund will be profitable. 
 
Past Performance is No Guarantee of Future Results.  The Fund’s past results over the last four years do 

not provide any guarantee to an Investor that the Fund will continue to realize similar results in the future. 
 

Limited Experience of Manager. The Manager is a recently formed entity started in August 2016 and has 
no experience owning and operating residential and commercial property or managing funds, and therefore investors 
will not be able to review prior performance of the Manager. 

 
Limited Resources of the Manager. The Manager has limited net worth and limited financial resources to 

satisfy its obligations as the Manager. A financial reversal for the Manager could adversely affect the ability of the 
Manager to manage the Fund. There can be no assurance that the Manager will have sufficient funds to meet its 
obligations to the Fund, or to otherwise financially support the Fund. The Manager has no obligation to advance, 
invest or loan money to the Fund. 

 
Potential Adverse Effects of Delays in Investments. Delays which may take place in the selection and 

acquisition of the Investments could adversely affect the return to an investor as a result of corresponding delays in 
the commencement of distributions to Members and the reduced amount of such distributions. 

 
Use of Proceeds to Pay Organization Expenses. A portion of the Offering Proceeds will be used to pay 

Expenses and Organization and Offering Expenses. Thus, the gross amount of the Offering Proceeds will not be 
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available for investment in Investments.  See “Estimated Use of Proceeds.” 
 

No Guaranteed Cash Distributions. There can be no assurance that cash distributions will, in fact, be 
made or, if made, whether those distributions will be made when or in the amount anticipated.  Delays in making
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cash distributions could result from the inability of the Fund to purchase, develop or operate its assets profitably. The 
Manager intends to distribute sufficient cash from activities of the Fund to enable the Members to pay any tax imposed 
on any taxable income generated by the Fund; however, there can be no assurance that the Manager will be able to 
distribute such cash. 
 

Use of Proceeds Not Limited. The Operating Agreement provides the Manager with broad authority to 
invest the Offering Proceeds in various types of assets, including assets that do not meet the investment criteria 
described in this Memorandum. Thus, the use of Offering Proceeds is not limited and potential investors must 
entrust all investment decisions to the Manager. 

 
Loss of Uninsured Bank Deposits. The Fund’s cash, including Subscription Payments held in the 

Depository Account, will likely be held in bank depository accounts.   While the FDIC insures deposits up to 
$250,000 per depositor per insured institution in most cases, the Fund may have deposits at financial institutions in 
excess of the FDIC limits. The failure of any financial institution in which the Fund has funds on deposit in excess of 
the applicable FDIC limits may result in the Fund’s loss of such excess amounts, which would adversely impact 
the Fund’s performance. 

 
Additional Working Capital Requirements. To the extent such funds are not available from operations, 

the Investments will require additional loans for capital improvements and tenant improvements. The Fund has not 
received a commitment from any third party to make such future loans, if needed, and there can be no assurance that 
such loans can be arranged or what the terms of any such borrowings would be. In addition, it is anticipated that 
the loans obtained to acquire the Investments will restrict the ability of the borrowers to obtain secondary 
financing. 

 
Reliance on Management. All decisions regarding management of the Fund’s affairs will be made 

exclusively by the Manager and not by the Members. Accordingly, investors should not purchase Units unless they 
are willing to entrust all aspects of management to the Manager or its successor(s), including, but not limited to, the 
selection of the Investments. Potential investors must carefully evaluate the personal experience and business 
performance of the principals of the Manager. The Manager may retain independent contractors to provide services 
to the Fund relating to the Investments. Such contractors have no fiduciary duty to the Members, and may not perform 
as expected.  See “Fund Business Plan.” 

 
Property Management. The Investments may be managed by the Manager, an Affiliate of the  Manager. 

In some cases, the Manager may hire local property managers to manage the day-to-day operations of the Investments. 
There can be no assurance that the Manager or any local property manager will be able to successfully manage the 
Investments. 

 
Limited Approval Rights Regarding Operation of the Investments. Members will only have limited 

approval rights regarding the operation of the Investments. Most decisions regarding the Investments will be made by 
the Manager without input from the Members. 

 
Conflicts of Interest. The principals of the Manager and its Affiliates are employed independently of the 

Fund and may engage in other activities. The Manager and its Affiliates are engaged in other activities and intend 
to continue to engage in such activities in the future, including other real estate ventures. The Manager and its 
Affiliates and their principals will therefore have conflicts of interest in allocating management time, services and 
functions between various existing enterprises and future enterprises the Manager and its Affiliates and their principals 
may organize, as well as other business ventures in which the Manager, its Affiliates and their principals may be or 
may become involved. The Manager and its Affiliates, however, believe that they will have sufficient staff, 
consultants, independent contractors and business managers to perform adequately their responsibilities to the Fund.  
See “Conflicts of Interest.”  The Fund primarily invests in real estate secured loans made to Affiliates of the Manager 
rather than third party sponsors.  While the Manager believes that such a relationship provides the Fund and its 
Investors with better transparency, investor reporting and quality control, such a relationship may also result in the 
Manager taking on additional risks in making such Investments. 

 
No Financial Statements of the Manager. This Memorandum does not contain financial statements of 

the Manager. 
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Lack of Diversification. The Fund has no plans to acquire any Investments other than the types of 
Investments discussed in this Memorandum. Thus, the Fund is not, and will not likely be, diversified as to the type of 
assets it owns and manages. In addition, the total amount of funds raised in this Offering and the number of 
Investments acquired by the Fund are uncertain. The Fund is offering Units on an “all  or nothing minimum, best 
efforts maximum” basis. Thus, there is no firm commitment for the Maximum Offering Amount. If insufficient funds 
are raised, only one or a relatively few Investments may be acquired, limiting the Fund’s diversification of assets and 
increasing the risk of loss to investors. A limited number of Investments may place a substantial portion of the funds 
invested by the Fund in a limited number of Investments all located in the same geographical location with the same 
property-related risks. In that case, the poor performance of a single Investment or a decline in a particular real estate 
market could substantially and adversely impact the Fund, which could reduce the rate of return on Members’ 
investments or cause Members to lose their entire investment in the Fund. 

 
Loss on Dissolution and Termination. In the event of a dissolution or termination of the Fund, the 

proceeds realized from the liquidation of the assets of the Fund will be distributed among the Members, but only 
after payment of all loans and other obligations of the Fund. The ability of a Member to recover all or any portion of 
such Member’s investment in the Fund under such circumstances will, accordingly, depend on the amount of net 
proceeds realized from such liquidation and the amount of claims to be satisfied therefrom. There can be no assurance 
that the Fund will recognize gains on such liquidation. 

 
Liability of Members. In general, Members of the Fund may be liable for the return of a distribution to the 

extent that the Member knew at the time of the distribution that after such distribution, the remaining assets of the 
Fund would be insufficient to pay the then outstanding liabilities of the Fund (exclusive of liabilities to Members on 
account of their limited liability company interests and liabilities for which the recourse of creditors is limited to 
specified property of the limited liability company). Otherwise, Members are generally not liable for the debts and 
obligations of the Fund beyond the amount of the capital contributions they have made or are required to make under 
the Operating Agreement. 

 
Limitation of Liability/Indemnification of the Manager. The Manager and its attorneys, agents and 

employees may not be liable to the Fund or Members for errors of judgment or other acts or omissions not constituting 
fraud, gross negligence or willful misconduct as a result of certain indemnification provisions in the Operating 
Agreement. A successful claim for such indemnification would deplete the Fund’s assets by the amount paid.  See 
“Summary of the Operating Agreement.” 

 
Limitation of Liability/Indemnification of Manager. The Manager and its attorneys, agents and 

employees may not be liable to the Fund for errors in judgment or other acts or omissions not constituting 
misconduct or gross negligence as a result of certain indemnification provisions in any property management 
agreement. A successful claim for such indemnification would deplete the Fund’s assets by the amount paid. 

 
Members Will be Bound by Decision of Majority Vote. Subject to certain limitations, Members holding 

a majority of Units may vote to, among other things, amend the Operating Agreement. Members who do not vote 
with the majority in interest of the Members nonetheless will be bound by the majority vote. 

 
Risks Relating to Private Offering and Lack of Liquidity 

 
Limited Transferability of Units. Each investor who becomes a Member will be required to represent 

that such investor is acquiring the Units for investment and not with a view to distribution or resale, that such 
investor understands the Units are not freely transferable and, in any event, that such investor must  bear the economic 
risk of investment in the Fund for an indefinite period of time because the Units have not been registered under 
the Securities Act or certain applicable state securities laws, and that the Units cannot be sold unless they are 
subsequently registered or an exemption from such registration is available and unless such investor complies 
with the other applicable provisions of the Operating Agreement. There will be no market for the Units and a 
Member cannot expect to be able to liquidate his or her investment in case of an emergency.  Further, the  sale 



 

of Units may have adverse federal income tax consequences. The transfer of a Member’s Units requires the prior 
written consent of the Manager. Further, no transfer will be allowed unless the Manager determines that the transfer 
will not cause the Fund to be “publicly traded.” There are no specified circumstances relating to the granting or 
withholding of the required prior written consent of the Manager, although the Manager will observe the standards of 
a fiduciary to the Members as a group in determining whether to grant or withhold its consent as to any particular 
request for a transfer. 

 
Speculative Investment. The Fund’s business objectives must be considered highly speculative, and there 

is no assurance that the Fund will satisfy those objectives. No assurance can be given that the Members will realize 
a substantial return, if any, on their purchase of Units or that the Members will not lose their entire investment in the 
Fund. For this reason, prospective purchasers should read this Memorandum and  all Exhibits to this Memorandum 
carefully and should consult with their attorneys or business advisors. 

 
Determination of Unit Price. The purchase price of the Units has been determined primarily by the 

capital needs of the Fund and bears no relationship to any established criteria of value such as book value or 
earnings per Unit, or any combination thereof. Further, the price of the Units is not based on past earnings of the 
Fund, nor does that price necessarily reflect current market value for the Investments proposed to be acquired by 
the Fund.  No valuation or appraisal of the Fund’s potential business has been prepared. 

 
Offering Not Registered With the SEC or State Securities Authorities. The Offering will not be 

registered with the SEC under the Securities Act or the securities agency of any state, and is being offered in 
reliance upon an exemption from the registration provisions of the Securities Act and state securities laws applicable 
only to offers and sales to investors meeting the suitability requirements set forth herein. 

 
Private Offering – Lack of Agency Review. Because this Offering is a nonpublic offering and, as such, is 

not registered under federal or state securities laws, investors will not have the benefit of a review of the Offering or 
this Memorandum by the SEC or any state securities commission. The terms and conditions of the Offering may not 
comply with the guidelines and regulations established for real estate programs that are required to be registered and 
qualified with the SEC or any state securities commission. 

 
Private Offering Exemption – Compliance with Requirements. The Units are being offered to, and will 

be sold to, investors in reliance upon a private offering exemption from registration provided in the Securities Act. 
If the Fund should fail to comply with the requirements of such exemption, the Members would have the right to 
rescind their purchase of their Units if they so desired. It is possible that one or more Members seeking rescission 
would succeed. This might also occur under applicable state securities or “blue sky” laws and regulations in states 
where the Units will be offered without registration or qualification pursuant to a private offering or other exemption. 
If a number of Members were successful in seeking rescission, the Fund and the Manager would face severe financial 
demands that would adversely affect the Fund as a whole and, thus, the investment in the Units by the remaining 
Members. 

 
Projected Aggregate Cash Flow. Any projected cash flow or forward-looking statements included in this 

Memorandum and all other materials or documents supplied by the Manager should be considered speculative and 
are qualified in their entirety by the assumptions, information and risks disclosed in this Memorandum. The 
assumptions and facts upon which such projections are based are subject to variations that may arise as future events 
actually occur. The anticipated cash flows and returns described herein are based upon assumptions made by the 
Manager regarding future events. There is no assurance that actual events will correspond with these assumptions. 
This Memorandum contains forward-looking statements that involve risks and uncertainties. The Fund’s actual results 
may differ significantly from the results anticipated or discussed in the forward-looking statements. Prospective 
investors are advised to consult with their tax, financial and business advisors concerning the validity and 
reasonableness of the factual, accounting and tax assumptions. Neither the Manager nor any other person or entity 
makes any representation or warranty as to the future profitability of the Fund or an investment in the Units. 

 
Private Offering Exemption – Limited Information. Because the Offering of the Units is a nonpublic 

offering and the Units are only to be sold to Accredited Investors, certain information that would be required if the 
Offering were not so limited has not been included in this Memorandum, including, but not limited to, financial 
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statements and prior performance tables. Thus, investors will not have this information available to review when 
deciding whether to invest in Units. 

 
Purchase of Units by the Manager or its Affiliates. The Manager and its Affiliates may purchase Units 

for any reason deemed appropriate. The Manager and its Affiliates will not acquire any Units with a view to resell 
or distribute such Units. Upon the acquisition of Units, the Manager or its Affiliates will have the same rights as 
other Members in respect of the Units owned by it, including the right to vote on all matters subject to the vote of 
Members.  Should the Manager acquire a Unit, the percentage interest of the Manager in the profits, gains, 
losses, deductions and credits of the Fund will increase as against a corresponding reduction in the interest of the 
other Members. See “Plan of Distribution.” The purchase of Units by the Manager or its Affiliates could create certain 
risks, including, but not limited to, the following: (i) the Manager or its Affiliates would obtain voting power as 
Members, (ii) the Manager or its Affiliates may have an interest in disposing of Fund assets at an earlier date 
than the other Members so as to recover its investment in the Units made by it or its Affiliates, and (iii) substantial 
purchases of Units by the Manager or its Affiliates may limit the Manager’s ability to fulfill any financial obligations 
that it may have to or on behalf of the Fund. 

 
Estimates, Opinions and Assumptions. No representation or warranty can be given that the estimates, 

opinions or assumptions made herein will prove to be accurate. Any such estimates, opinions or assumptions should 
be considered speculative and are qualified in their entirety by the information and risks disclosed in this 
Memorandum. The assumptions and facts upon which any estimates or opinions herein are based are subject to 
variations that may arise as future events actually occur. There is no assurance that actual events will correspond 
with the assumptions. Potential investors are advised to consult with their tax and business advisors concerning the 
validity and reasonableness of the factual, accounting and tax assumptions. Neither the Manager nor any other 
person or entity makes any representation or warranty as to the future profitability of the Fund. 

 
No Representation of Members. Under the Operating Agreement, each of the Members acknowledges 

and agrees that counsel representing the Fund, the Manager and its Affiliates does not represent and will not be deemed 
under the applicable codes of professional responsibility to have represented or to be representing any or all of the 
Members in any respect. 

 
Investment by Tax-Exempt Purchasers. In considering an investment in Units of a portion of the  assets 

of a trust of a pension or profit-sharing plan qualified under Code Section 401(a) and exempt from tax under Code 
Section 501(a), a fiduciary should consider (i) that the plan, although generally exempt from federal income taxation, 
would be subject to income taxation were its income from an investment in the Fund and other unrelated 
business taxable income to exceed $1,000 in any taxable year (if the Fund generates income, a portion of such income 
will be unrelated business taxable income), (ii) whether an investment in the Fund is advisable given the definition 
of plan assets under ERISA and the status of Department of Labor regulations regarding the definition of plan 
assets, (iii) whether the investment is in accordance with plan documents and satisfies the diversification  requirements  
of  Section 404(a) of  ERISA,  (iv) whether  the  investment  is  prudent   under Section 404(a) of ERISA, considering 
the nature of an investment in, and the compensation structure of, the Fund and the potential lack of liquidity of the 
Units, (v) that the Fund has no history of operations and whether the Fund or any Affiliate is a fiduciary or 
party in interest to the plan. See “Investment by Qualified Plans and IRAs.” 

 
Exemption from Investment Fund Act of 1940. The Fund may accept 100 or  more Unit holders. The 

Investment Fund Act requires that any issuer that is beneficially owned by 100 or more persons and that owns 
certain securities be registered as required under the Investment Fund Act. The Manager believes that, because the 
Fund will be purchasing the Investments directly or through wholly-owned subsidiaries, the ownership of the 
Investments will not be deemed to be securities for purposes of the Investment Fund Act. As a result, the Fund will 
not register under the Investment Fund Act requirements. The Manager anticipates that some of the Investments 
may be acquired together with a joint venture partner. It is possible that some of these Investments will not qualify as 
real estate acquisitions for purposes of the Investment Fund Act and, as a result, may impact the ability of the Fund 
to qualify for one or more of the exemptions under the Investment Fund Act. If the Fund accepts more than 100 Unit 
holders and the Fund fails to qualify under one of the other exemptions or exclusions from the Investment Fund Act, 
the Fund will have to register under the Investment Fund Act. In the event the Fund is required to register under the 
Investment Fund Act, the returns to the Members will likely be significantly reduced. 

 
Tax Risks 
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General Tax Risks. There are substantial risks associated with the federal income tax aspects of an 

investment in the Fund. In addition to continuing Internal Revenue Service (the “IRS”) reexamination of the tax 
treatment of partnerships, the income tax consequences of an investment in the Fund are complex, and recent tax 
legislation has made substantial revisions to the Code. Many of these changes, including changes in the taxation of 
limited liability companies and their members, affect the tax benefits generally associated with an investment 
in a limited liability company. The following paragraphs summarize some of the tax risks to the Members. A further 
discussion of the tax aspects (including other tax risks) of an investment in the Fund is set forth in “Federal Income 
Tax Consequences.” Because the tax aspects of this Offering are complex, and certain of the tax consequences may 
differ depending on individual tax circumstances, each investor is urged to consult with and rely on his or her own 
tax advisor concerning this Offering’s tax aspects and his or her individual situation. No representation or warranty 
of any kind is made with respect to the IRS’s acceptance of the treatment of any item by the Fund or by an 
investor. 

 
Risk of Audit. The Fund’s federal information returns may be audited by the IRS. An audit may result 

in the challenge and disallowance of some of the deductions described in the returns. No assurance or warranty 
of any kind can be made with respect to the deductibility of any such items in the event of either an audit or any 
litigation resulting from an audit. 

 
Tax Classification of the Fund. The Manager will elect that the Fund be taxed as a partnership for federal 

income tax purposes. If the Fund were to be treated for tax purposes as a corporation, the tax benefits associated with 
an investment in a limited liability company, if any, would not be available. The Fund would, among other things, 
pay income tax on its earnings in the same manner and at the same rate as a corporation, and losses, if any, would 
not be deductible by the Members. See “Federal Income Tax Consequences – Tax Consequences Regarding the 
Fund – Status as a Partnership.” 

 
Unrelated Business Taxable Income. It is anticipated that if the Fund generates taxable income, such 

income will be considered unrelated business taxable income. Tax-exempt entities should consult their own tax 
counsel regarding the effect of any unrelated business taxable income. See “Federal Income Tax Consequences – 
Investment By Qualified Plans and IRAs – Unrelated Business Taxable Income.” 

 
Sale or Disposition of Fund Property. If interests in the Investments constitute capital assets in the hands 

of the Fund, profit or loss realized on the sale or exchange of such interests will generally result in capital gain or loss, 
except to the extent of any depreciation recapture. If the Fund were deemed a dealer, any sale or exchange of interests 
in the Investments would be treated as ordinary income or loss. 

 
Possible Disallowance of Various Deductions. The availability, timing and amount of deductions or 

allocations of income of the Fund will depend not only upon general legal principles but also upon various 
determinations that are subject to potential controversy on factual and other grounds. Such determinations could 
include, among other things, whether fees paid to the Manager or its Affiliates are non-deductible on the ground that 
such payments are excessive or constitute nondeductible distributions to the Manager or an Affiliate. Additional 
issues could arise regarding the allocation of basis to buildings, land, leaseholds and personal property. If the IRS 
were successful, in whole or in part, in challenging the Fund on these issues, the federal income tax benefits of an 
investment in the Fund, if any, might be materially reduced.  See “Federal Income Tax Consequences.” 

Limitations on Losses and Credits from Passive Activities. Deductions in excess of income, i.e., losses 
from passive trade or business activities, generally may not be used to offset “portfolio income,” i.e., interest (other 
than interest received by a taxpayer engaged in the trade or business of lending money), dividends and royalties, or 
salary or other active business income. Deductions from passive activities may generally be used to offset income 
from passive activities. Interest deductions attributable to passive activities are treated as passive activity deductions, 
and not as investment interest. Thus, such interest deductions are subject to limitation under the passive activity loss 
rule and not under the investment interest limitation. Credits from passive activities generally are limited to the 
tax attributable to the income from passive activities. Passive activities include trade or business activities in 
which the taxpayer does not materially participate, which would include holding an interest as a Member. 
Thus, a portion of the Fund’s Net Income and Net Loss will constitute income and loss from passive activities.  See 
“Federal Income Tax Consequences.” 

 
Allocations of Net Income and Net Loss. In order for the allocations of income, gains, deductions, losses 
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and credits under the Operating Agreement to be recognized for tax purposes, such allocations must possess substantial 
economic effect. No assurance can be given that the IRS will not claim that such allocations lack substantial 
economic effect. If any such challenge to the allocation of losses to any Member were upheld, the tax treatment of 
the investment for such Member could be adversely affected.  See “Federal Income Tax Consequences 
– Tax Consequences Regarding the Fund – Allocations of Net Income and Net Loss.” 

 
Successive Owners of Units. As between successive owners of Units, Net Income and Net Loss will be 

allocated (for income tax and other purposes) as provided in the Operating Agreement, to the extent permitted under 
the Code, regardless of the dates upon which cash distributions are made to the Members or the amount of any such 
cash distributions. The purchaser or seller of Units may, accordingly, be required to report a share of the Fund’s Net 
Income on such person’s personal income tax return, even though such person receives no cash distribution during 
the period in which the Units were held or, if such person has received any cash distributions, even though the 
amounts of such distributions bear no relation to the amount of Net Income that such person is so required to report. 
See “Federal Income Tax Consequences – Tax Consequences Regarding the Fund – Allocations of Net Income and 
Net Loss.” 

 
Taxable Income in Excess of Cash Receipts. It is possible that a Member’s taxable income resulting from 

his or her interest in the Fund will exceed the cash distributions attributable thereto. This may occur because 
funds received by the Fund may be taxable income to the Fund while the Fund may use such funds for nondeductible 
operating or capital expenses of the Fund or the repayment of loans. Thus, there may be years in which a Member’s 
tax liability exceeds his or her share of cash distributions from the Fund. The same tax consequences may result from 
a Member’s sale or transfer of the Member’s Units, whether voluntary or involuntary, and may produce ordinary 
income or capital gain or loss. See “Federal Income Tax Consequences.” 

 
Potential Limitation of Net Loss. You should be aware that the Members will only be able to utilize Net 

Loss up to the amount of their basis in their Units. 
 

Alternative Minimum Tax. The alternative minimum tax applies to designated items of tax preference. The 
limitations on the deduction of passive losses also apply for purposes of computing alternative minimum taxable 
income.  See “Federal Income Tax Consequences.” 

 
Accuracy Related Penalties and Interest. If an income tax audit disallows Fund deductions, you should be 

aware that the IRS could assess significant penalties and interest on tax deficiencies. The Code provides for penalties 
relating to the accuracy of tax returns equal to 20% of the portion of the underpayment to which the penalty applies. 
The penalty applies to any portion of any understatement that is attributable to (i) negligence or disregard of rules 
or regulations, (ii) any substantial understatement of income tax or (iii) any substantial valuation misstatement. The 
IRS has recently added a new penalty related to understatements resulting from a listed or reportable transaction. 
A reportable transaction is a transaction that the IRS has identified as having the potential for tax avoidance or evasion. 
A listed transaction is a reportable transaction which the IRS has specifically identified as a tax avoidance transaction. 
The penalty is equal to 20% of the portion of the understatement to which the penalty applies if the taxpayer disclosed 
the transaction and 30% of the portion of the underpayment to which the penalty applies if the taxpayer did not 
disclose the transaction. In addition, in the event the sale of the Units are determined to be a reportable transaction, 
and the taxpayer fails to include information regarding such reportable transaction, the taxpayer will be subject to a 
penalty in the amount of $10,000 if the taxpayer is an individual and $100,000 in any other case.   In the event the 
sale of the Units are determined to be a listed transaction, the penalty increases to 
$100,000 in the case of an individual and $200,000 in any other case. See “Federal Income Tax Consequences – 
Accuracy-Related Penalties and Interest.” 

 
State Income Taxes. The Members may have to file and pay taxes in jurisdictions where the Fund owns 

property and may be subject to withholding for income taxes. See “Federal Income Tax Consequences – State and 
Local Taxes.” 

 
Changes in Federal Income Tax Law. Congress has recently enacted several major tax bills that 

substantially affect the tax treatment of real estate investments. These changes will have a substantial effect on the 
type of activities in which the Fund intends to engage, and certain of those effects are set forth under the 
appropriate subheadings within this discussion of tax risks. In many instances, Congressional Committee reports 
have been relied upon for the interpretation and application of these new statutory provisions to the Fund. While 
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the Code authorizes the Treasury Department to issue extensive substantive regulations regarding recently adopted 
Code provisions, few have been issued to date. In addition, Congress could make substantial changes in the future to 
the income tax consequences with respect to an investment in the Fund. Congress is currently analyzing and reviewing 
numerous proposals regarding changes to the Federal income tax laws. The extent and effect of such changes, if 
any, is uncertain. 

 
The discussion of tax aspects contained in this Memorandum is based on law presently in effect and certain 

proposed Treasury Regulations. Nonetheless, investors should be aware that new administrative, legislative or judicial 
action could significantly change the tax aspects of the Fund. Any such change may or may not be retroactive 
with respect to the transactions entered into or contemplated before the effective date of such change and could have 
a material adverse effect on an investment in the Units. 
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DESCRIPTION OF THE INVESTMENTS 
 

The Fund will seek primarily to acquire Investments the real estate projects offered on the Manager’s 
Platform, which projects are currently based on in California. There are no specific limitations on the number or size 
of Investments to be acquired by the Fund or on the percentage of net proceeds of this Offering which may be 
invested in a single Investment. The number and mix of Investments acquired will depend upon real estate market 
conditions and other circumstances existing at the time the Fund makes its investments in Investments as well as the 
amount of the net proceeds of this Offering. It is anticipated that the Fund will own a fee interest in the Investments; 
provided that, in some cases, the Fund may acquire long-term ground lease interests or LLC membership interests 
(directly or through special purpose entities or joint ventures) in certain Investments. The Manager has not identified 
any Investments likely to be acquired by the Fund. 

 
ACQUISITION AND FINANCING TERMS 

 
The Fund will purchase the Investments pursuant to purchase and sale agreements with Affiliates of the 

Manager. The terms of the purchase and sale agreements are not currently known. The Fund will be responsible for 
all of the closing costs associated with any Investments acquired by the Fund (or its pro rata portion of such costs in 
the event the Investments are being purchased with other entities), and it is likely the Fund will be required to establish 
reserves for the Investments. 

 
FUND BUSINESS PLAN 

 
Overview 

 
The effects of the lending practices of the past few years, combined with recent economic downturns, have 

captured local, regional and national headlines. Although news reports have focused on residential real estate and 
consumer issues, the Manager believes that these same conditions are influencing real estate markets and creating 
opportunities for lucrative investments. 

 
In general, the Manager believes that the national commercial real estate markets remain solid. However, 

the rate of default on residential and multi-family loans is increasing steadily throughout the nation. Capital market 
conditions are putting a strain on lenders causing them to pull back from issuing new loans. The result is a retreat 
from the market by both sellers and purchasers. The net effect is a pricing correction within the markets with a new 
balance being struck between lower prices and new lending practices. 

 
The recent banking crisis, starting with the takeover of Fannie Mae and Freddie Mac, followed by the 

collapse of Lehman Brothers and the wave of consolidation, deleveraging and partial nationalization of financial 
institutions is further upsetting lending markets and creating even greater pressures on both lenders and owners. While 
the structure and long-term effects of these takeovers remain unclear, programs such as the United States 
Treasury’s Troubled Asset Relief Program (“TARP”) will place huge burdens on U.S. taxpayers while, in the 
Manager’s opinion, creating opportunities for real estate investors. Opportunistic real estate investment could provide 
a creative solution for investors to offset the negative impact on them as taxpayers confronted with what could be 
one of the largest federal bailouts in history. 

 
The cash flow issues that challenge owners in meeting their loan demands also give rise to an “under 

capitalization” condition. Their response to the cash crunch is that they are unable or unwilling to provide incentive 
or tenant leasing packages that enable them to effectively compete to retain tenants or to attract new tenants to their 
properties. As occupancies decline, the return on investment situation is exacerbated, placing more stress on their 
ability to make debt service payments. This adds to the growth in loan defaults, potential foreclosures and in the 
Manager’s view, enhances the willingness of lenders to dispose of properties with discounts in order to complete the 
sale. The Manager will establish a loan loss reserve for any loan made by or acquired by the Fund. 

 
Market Conditions Summary 

 
As previously stated, the Manager believes that the overall market conditions are generally favorable. At 

present, vacancy rates are generally low with modest growth in rental rates. The Manager believes that it is likely 
that rents will continue to increase, but at slower rates. 
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Target Markets 

 
The California area will be the primary geographic focus for acquisitions for the Fund. A metric analysis 

of each market is conducted evaluating a number of factors such as vacancy rate trends, new construction starts, 
forecasted absorption figures and employment forecasts. Each market’s position within the real estate cycle is also a 
factor. For example, a preferred market will be entering the last stage of a recessionary phase with a year or less to 
complete recovery, while a less desirable market will be entering the first phase of recession following a period of 
peak performance. 

 
Operation 

 
In some cases, circumstances will necessitate the Fund hiring a local property manager to oversee day- to-

day operations. Any property management fee required to retain a local property manager will be paid from the 
management fee received by the Manager. Additionally, the Manager may serve as the property manager, or enter 
into agreements for property management services on any one, or all, of the Investments and will receive certain 
customary fees for the acquisition, operation or sale of the Investments. 

 
PLAN OF DISTRIBUTION 

 
Capitalization 

 
The Offering is for a minimum of $10,000 and a maximum of $25,000,000. A minimum purchase of 

$10,000 is required, except that the Fund may permit certain investors to purchase fewer Units, in its sole 
discretion. After funding the Fund with the Minimum Offering Amount, the net proceeds from the sale of each Unit 
will be added to the Fund’s capital and utilized for the purposes set forth in this Memorandum. 

The Fund intends to continue the Offering until the Offering Termination Date. Notwithstanding the 
foregoing, in no event will the number of Members holding Units exceed 480 as determined under the Exchange 
Act. 

 
Qualifications of Investors 

 
The Units are being offered only to persons who can represent that they meet the Investor Suitability 

Requirements described under “Who May Invest” and may be purchased only by investors who satisfy such suitability 
requirements. 

 
Sales of Units 

 
The purchase price for each Unit will be payable in full in cash upon subscription. The minimum 

subscription amount will be $10,000 with Unit pricing based on the daily net asset value of the Fund’s portfolio, as 
determined by the Manager, except that the Manager, in its sole discretion, may permit certain investors to purchase 
fewer Units. All subscription proceeds will be escrowed with the Escrow Agent which will hold the funds until 
the Minimum Offering Amount has been sold. If the Minimum Offering Amount has not been sold and paid for by 
the Minimum Offering Termination Date, all funds on deposit will be promptly returned to subscribers in full, without 
deduction or charges. There is no assurance that all Units will be sold prior to the Offering Termination Date. The 
Fund reserves the right to refuse to sell Units to any person, in its sole discretion, and may terminate this Offering 
at any time. See “Conflicts of Interest” and “Risk Factors – Risks Relating to Private Offering and Lack of Liquidity 
– Purchase of Units by the Manager or its Affiliates.” 

 
Depository Account 

 
All Subscription Payments received on account of subscriptions will be held in the Depository Account. 

 
Acceptance of Subscriptions 

 
The Manager has the right, to be exercised in its sole discretion, to accept or reject any subscription in whole 

or in part for a period of 30 days after receipt of the subscription. Any subscription not accepted within 30 days of 
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receipt will be deemed rejected. 
 

Limitation of Offering 
 

The Units are being offered and sold in reliance upon exemptions from the Securities Act and state 
securities laws. Accordingly, distribution of this Memorandum has been strictly limited to persons satisfying the 
Investor Suitability Requirements described herein, and this Memorandum does not constitute an offer to sell or a 
solicitation of an offer to buy with respect to any person not satisfying those requirements. 
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CAPITALIZATION OF THE FUND 
 

The following table sets forth the anticipated capitalization of the Fund reflecting the issuance and sale of 
the Units offered hereby. 

 
 Minimum Offering 

Amount(1) 

Maximum Offering 
Amount(2) 

Total(3) ................................ $10,000 $25,000,000 

   
 

(1) Until the Minimum Offering Amount of Units is sold, no Subscription Payments will be released 
to the Fund from the Depository Account. 

 
(2) The Units are being offered until the earlier of (i) the Maximum Offering Amount is sold, 

(ii) one year from the date of this Offering or (iii) the Fund terminates this Offering at an earlier 
date in its sole discretion.  As of the date hereof, no Units have been sold. 

 
(3) Amounts shown are the anticipated gross proceeds of the Offering before deducting any fees or 

Selling Commissions and Expenses. See “Plan of Distribution” and “Estimated Use of Proceeds.” 
 

THE MANAGER 
 

The Manager of the Fund is DiversyFund, Inc., a Delaware corporation formed in August 2016. Craig 
Cecilio and Alan Lewis are the founders of the Manager. The Manager has the exclusive authority to manage and 
control all aspects of the business of the Fund. In the course of its management, the Manager may, in its sole 
discretion, employ such persons, including Affiliates of the Manager, as it deems necessary. 

 
Craig Cecilio 
 
Mr. Cecilio is the CEO and Founder of DiversyFund, Inc. Mr. Cecilio has worked in the real estate industry for nearly 
20 years.  Over the course of his career, Mr. Cecilio has participated in the development of over 1,000 single family 
residences in California as either a joint venture equity partner, lender or sponsor.  Previously, Mr. Cecilio owned a 
real estate lending business, Coastal California Funding Group, Inc., which underwrote and financed residential 
renovations and ground-up construction in California coastal markets such as San Diego, Orange County, Los Angeles 
and San Francisco, a loan servicing business.   
 
Additionally, Mr. Cecilio founded a real estate debt fund in 2013, which manages a portfolio of real estate-backed 
bridge loans used primarily to “pre-fund” many of DiversyFund’s real estate projects. Since 1997, Mr. Cecilio has 
financed nearly $1 billion of real estate assets, having raised over $100 million in debt or equity for real estate 
transactions in the last three years, and has developed and managed over $25 million of residential property 
(renovations and ground-up).  Mr. Cecilio is a graduate of the University of Colorado at Boulder.   
 
Alan R. Lewis 
 
Mr. Lewis is the Chief Investment Officer and Co-Founder of DiversyFund, Inc.  Prior to the launch of was formerly 
the head of the real estate private equity division of JF Capital, a real estate investment and development firm based 
out of Salt Lake City, Utah, where he oversaw capital raising, deal structuring and development work for multi-family 
projects and master-planned residential communities.  Prior to joining JF Capital in 2014, Mr. Lewis worked for 
nearly ten years on Wall Street as both an investment banker and a corporate lawyer, most recently working as a 
Managing Director of the Investment Banking Division of Brill Securities, Inc. where Mr. Lewis provided financial 
advisory and capital raising services for high-growth companies along with real estate and oil and gas projects.   
 
Prior to joining Brill Securities in 2010, Mr. Lewis practiced as a corporate attorney at Davis Polk & Wardwell, LLP, 
a Tier 1 ranked Wall Street law firm (Chambers USA).  His practice included IPO’s, mergers and acquisitions, and 
commercial real estate, including the acquisition and refinancing of several Fifth Avenue commercial buildings, 
acquisitions and portfolio restructurings for a $6 billion real estate private equity fund and the transfer of leases to an 
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NBC Universal/Comcast joint venture for the 30 Rockefeller Plaza building. Over his career, Mr. Lewis has worked 
on transactions totaling, in aggregate, over $41 billion.  Mr. Lewis received a BA from Brigham Young University 
and a JD from Columbia Law School, where he was a Senior Editor on the Columbia Law Review.  Mr. Lewis is 
admitted to practice law in New York and previously held Series 7, 66 and 79 FINRA licenses. 
 

PRIOR PERFORMANCE OF THE FUND 
 

Since inception the Fund’s inception in 2013, the Fund has not lost any Investor principal and has posted 
an average annualized return (net to Investors) of 11.9% through Q1 of 2017. 

 
 

IN CONSIDERING THE PRIOR PERFORMANCE INFORMATION CONTAINED HEREIN, 
PROSPECTIVE INVESTORS SHOULD BEAR IN MIND THAT PAST PERFORMANCE IS NOT 
INDICATIVE OF FUTURE RESULTS, AND THERE CAN BE NO ASSURANCE THAT COMPARABLE 
RESULTS WILL BE ACHIEVED IN THE FUTURE. 

 
IT IS ANTICIPATED THAT THE OPERATING RESULTS OF THE INVESTMENTS AND THE 

FUND, AND THE BENEFITS TO THE MEMBERS, WILL BE SIGNIFICANTLY DIFFERENT THAN 
THOSE OF THE MANAGER’S PRIOR PROGRAMS. 

 
FIDUCIARY DUTIES OF THE MANAGER 

 
The Manager is responsible for the control and management of the Fund and must exercise good faith and 

integrity in handling Fund affairs. The Manager has a fiduciary responsibility for the safekeeping and use of all funds 
and assets of the Fund, whether or not in its immediate possession and control, and may not use or permit another to 
use such funds or assets in any manner except for the exclusive benefit of the Fund. The funds of the Fund will 
not be commingled with the funds of any other person or entity. The Manager may employ persons or firms to 
carry out all or any portion of the business of the Fund and has the authority to employ contractors, architects, 
attorneys, accountants, engineers, appraisers or other persons or entities to assist it in the management and operation 
of the Fund. Some or all of such persons or entities employed may be Affiliates of the Manager. In addition to those 
duties and obligations placed upon the Manager by the Operating Agreement, the Manager is accountable to the 
Members as a fiduciary under applicable California law. This area of the law is rapidly developing, and investors 
who have questions concerning the fiduciary duties of the Manager should consult with their own legal counsel. 

 
The Operating Agreement provides that the Manager (and its members, Affiliates, officers, partners, 

directors, employees, agents and assigns) will not be liable to the Fund or the Members for any act or omission 
performed or omitted by it in good faith, but will be liable only for fraud, gross negligence or willful misconduct. 
Members and other holders of Units may, accordingly, have a more limited right of action against the Manager than 
they would have absent such an exculpatory provision in the Operating Agreement. 

 
The Operating Agreement generally provides for indemnification of the Manager (and its members, 

affiliates, officers, partners, directors, employees, agents and assigns) and any officers of the Fund by the Fund (to 
the extent of Fund assets) for any claims, liabilities and other losses that it may suffer in dealings with third parties 
on behalf of the Fund not arising out of fraud, gross negligence or willful misconduct. In the case of a liability arising 
from an alleged violation of securities laws, the Manager may obtain indemnification only if (i) the Manager is 
successful in defending the action, (ii) the indemnification is specifically approved by the court of law which will 
have been advised as to the current position of the SEC (as to any claim involving allegations that the Securities Act 
was violated) or the applicable state authority (as to any claim involving allegations that the applicable state’s 
securities laws were violated) or (iii) in the opinion of counsel for the Fund, the right to indemnification has 
been settled by controlling precedent. It is the opinion of the SEC that indemnification for liabilities arising under 
the Securities Act is contrary to public policy and, therefore, unenforceable. 

 
CONFLICTS OF INTEREST 

 
The Manager and its Affiliates may act as the manager of other limited liability companies and the general 

partner of other partnerships. The Manager and its Affiliates may form and manage additional limited liability 
companies or other business entities. The Manager and its Affiliates have existing responsibilities and, in the future, 
may have additional responsibilities to provide management and services to a number of other entities in addition to 
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the Fund. As a result, conflicts of interest between the Fund and the other activities of the Manager and its Affiliates 
may occur from time to time. The principal areas in which conflicts may be anticipated to occur are described 
below. 

 
Obligations to Other Entities 

 
Conflicts of interest will occur with respect to the obligations of the Manager and its Affiliates to the 

Fund and similar obligations to other entities. Moreover, the Fund will not have independent management, as it will 
rely on the Manager and its Affiliates for all its management decisions. Other investment projects in which the 
Manager and its Affiliates participate may compete with the Fund for the time and resources of the Manager and its 
Affiliates. The Manager will, therefore, have conflicts of interest in allocating management time, services and 
functions among the Fund and other existing partnerships, projects and businesses, as well as any partnerships, 
projects or business entities which may be undertaken or organized in the future. Under the Operating Agreement, 
the Manager is obligated to devote as much time as it, in its sole discretion, deems to be reasonably required for 
the proper management of the Fund and its assets. The Manager believes that it has the capacity to discharge its 
responsibilities to the Fund notwithstanding participation in other investment programs and projects. 

 
Making Loans to Affiliates of Manager 

 
The Fund will be investing in real estate secured loans and mezzanine loans for real estate projects being 

developed and managed by Affiliates of the Manager.  While the Manager believes that this relationship offers greater 
transparency, reporting and quality control to the Investors, such a relationship also creates certain conflicts of interest 
where the Manager might be incentivized to enter into loans with Affiliates that may expose the Fund’s portfolio to 
more risk than if the Fund were lending to third party sponsors.  Additionally, the Investors are required to waive this 
conflict of interest in the Operating Agreement in order to induce the Manager to enter into Investments with its 
Affiliates. 

 
Interests in Other Activities 

 
The Manager or any of its Affiliates may engage for their own account, or for the account of others, in 

other business ventures, whether related to the business of the Fund or otherwise, and neither the Fund nor any 
Member will be entitled to any interest therein solely by reason of any relationship with or to each other arising from 
the Fund. 

 
Acquisition of Other Properties 

 
The Manager may form additional limited liability companies and other entities in the future to engage in 

activities similar to and with the same investment objectives as those of the Fund. The Manager may be 
engaged in sponsoring other such entities at approximately the same time as the Fund’s securities are being 
offered or its investments are being made. These activities may cause conflicts of interest between such activities 
and the Fund, and the duties of the Manager concerning such activities and the Fund. The Manager will attempt 
to minimize any conflicts of interest that may arise among these various activities. 

 
Receipt of Compensation by the Manager and its Affiliates 

 
The payments to the Manager and its Affiliates set forth under “Compensation to the Manager and its 

Affiliates” have not been determined by arm’s length negotiations. The Manager and its Affiliates will receive 
compensation pursuant to agreements that will be negotiated on behalf of the Fund by the Manager and there will 
not be any independent valuation of such compensation. As a result, the Manager will determine its own 
compensation and the Members will not have approval rights for such compensation. 

 
Manager’s Representation of Fund in Tax Audit Proceedings 

 
Situations may arise in which the Manager may act as Tax Matters Partner on behalf of the Fund in 

administrative and judicial proceedings involving the IRS or other enforcement authorities. Such proceedings may 
involve or affect other entities for which the Manager or its Affiliates may act as the manager. In such situations, 
the positions taken by the Manager may have differing effects on the Fund and the other entities. Any decisions made 
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by the Manager with respect to such matters will be made in good faith consistent with the Manager’s 
fiduciary duties both to the Fund and the Members and to any other entities for which the Manager or an 
Affiliate may be acting as a manager. However, any Member who desires not to be bound by any settlement 
reached by the Manager may file a statement within the period prescribed by applicable tax regulations stating that 
the Manager does not have authority to enter into a settlement on his or her behalf. 

 
Legal Representation 

 
Counsel to the Fund and the Manager, and their Affiliates, in connection with this Offering (and prior 

offerings) is the same, and it is anticipated that such multiple representation will continue in the future. As a result, 
conflicts may arise in the future and if those conflicts cannot be resolved or the consent of the respective parties 
obtained to the continuation of the multiple representation after full disclosure of any such conflict, said counsel will 
withdraw from representing one or more of the conflicting interests with respect to the specific matter involved. 
Each Member acknowledges and agrees that counsel representing the Fund, the Manager and its Affiliates does not 
represent and will not be deemed under the applicable codes of professional responsibility to have represented or to 
be representing any or all of the Members in any respect. Each Member consents to the Manager hiring counsel for 
the Fund which is also counsel to the Manager. 

 
Resolution of Conflicts of Interest 

 
The Manager has not developed, and does not expect to develop, any formal process for resolving conflicts 

of interest. However, the Manager is subject to a fiduciary duty to exercise good faith and integrity in handling the 
affairs of the Fund, which duty will govern its actions in all such matters. See “Fiduciary Duties of the 
Manager.” While the foregoing conflicts could materially and adversely affect the Members, the Manager, in its 
sole judgment and discretion, will attempt to mitigate such potential adversity by the exercise of its business 
judgment in an attempt to fulfill its fiduciary obligations. There can be no assurance that such an attempt will 
prevent adverse consequences resulting from the numerous conflicts of interest. 

 
Reimbursement of Expenses 

 
The Manager will be reimbursed by the Fund for all direct costs incurred by the Manager when 

performing services on behalf of the Fund, for certain expenses incurred with respect to the acquisition of the 
Investments (including interest on funds advanced) and for certain indirect costs allocable to the Fund. 

 
Ownership of Units 

 
The Manager and its Affiliates may subscribe for any number of Units for any reason deemed appropriate 

by the Manager. The Manager and its Affiliates will not acquire any Units with a view to resell or distribute such 
Units. Any purchase of Units by the Manager and/or its Affiliates will be on the same terms and conditions as are 
available to all investors except that the Manager and its Affiliates, and Selling Group Members and their Affiliates, 
will be able to purchase Units net of Selling Commissions. The purchase of Units by the Manager or its Affiliates 
could create certain risks, including, but not limited to, the following: (i) the Manager or its Affiliates would obtain 
voting power as Members, the Manager or its Affiliates may have an interest in disposing of Fund assets at an 
earlier date than the other Members so as to recover its investment in the Units made by it or its Affiliates and (iii) 
substantial purchases of Units by the Manager or its Affiliates may limit the Manager’s ability to fulfill any 
financial obligations that it may have to or on behalf of the Fund. See “Summary of the Operating Agreement – 
Voting Rights of Members.” 

 
 

COMPENSATION TO THE MANAGER AND ITS AFFILIATES 
 

The following information summarizes the forms and estimated amounts of compensation (some of which 
involve cost reimbursements) to be paid by the Fund, or others, to the Manager and its affiliates. Much of this 
compensation will be paid regardless of the success or profitability of the Fund. None of these fees were 
determined by arm’s length negotiations. Except as disclosed in this Memorandum, neither the Fund nor any of its 
Affiliates, directors, officers, employees, agents or counselors are participating, directly or indirectly, in any other 
compensation or remuneration with respect to the Offering. 
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Form of Compensation  Description  Estimated Amount of Compensation 
 
Offering and 
Organization Stage: 

Organization and 
Offering Expenses: 

 The Manager will be reimbursed for 
all Organization and Offering 
Expenses (including legal, accounting, 
printing, marketing and other 
miscellaneous costs and expenses), as 
well as costs and expenses relating to 
the organization of the Fund. The 
Manager anticipates that the 
Organization and Offering Expenses 
will be approximately $50,000 if the 
Maximum Offering Amount is sold 
(approximately 2% of the Maximum 
Offering Amount. 

 The actual amount will depend, in part, upon 
the size of the Offering. These costs and 
expenses are estimated to be approximately 
$50,000 if the Maximum Offering Amount is 
sold (approximately 2% of the Maximum 
Offering Amount). 

Operating Stage: 

Reimbursement of 
Expenses to Manager: 

 Reimbursement of reasonable and 
necessary expenses paid or incurred 
by the Manager in connection with the 
operation of the Fund, including any 
legal and accounting costs (which may 
include an allocation of salary) and 
any costs incurred in connection with 
acquisition of the Investments, 
including travel, surveys, 
environmental and other studies and 
interest expense incurred on deposits 
or expenses, to be paid from operating 
revenue. 

 Impracticable to determine at this time. 

Asset Management 
Fees: 

 
Carried 
Interest/Performance 
Fee: 

 WAIVED. 

 
 
WAIVED. 

 

 Zero. 

 
 
Zero. 
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DESCRIPTION OF LIMITED LIABILITY COMPANY UNITS 
 

The Units represent equity interests in the Fund and entitle the holder thereof to participate in certain Fund 
allocations and distributions. Persons who purchase Units from the Fund will become Members in the Fund and be 
entitled to vote on certain Fund matters.  See “Summary of the Operating Agreement.” 

 
The Fund is offering for sale up to $25,00,000 of Units priced based on the daily net asset value of the 

Fund’s portfolio as determined by the Manager. 
 

The minimum investment in the Fund is $10,000, except that the Fund may permit certain investors to 
purchase fewer Units in its sole discretion. 

 
Units may not be freely assigned and are subject to restrictions on transfer by law, by regulation in the state 

where they are sold, and by the Operating Agreement, and may be subject to restrictions on transfer imposed by 
lenders. It is not anticipated that a public trading market in the Units will develop. See “Restrictions on 
Transferability.” 

 
RESTRICTIONS ON TRANSFERABILITY 

 
There are substantial restrictions on the transferability of the Units in the Operating Agreement and imposed 

by state and federal securities laws. Before selling or transferring a Unit, a Member must obtain the written consent of 
the Manager and comply with applicable requirements of federal and state securities laws and regulations, including 
the financial suitability requirements of such laws or regulations. It is highly unlikely that any market for Units will 
ever develop and prospective investors should view an investment in Units as solely a long- term investment. 

 
In addition, the Operating Agreement provides that an assignee of the Units may not become a Substituted 

Member without meeting certain conditions and without consent to such substitution by the Manager, which consent 
the Manager may withhold in its sole discretion. If an assignee is not admitted to the Fund as a Substituted 
Member, such assignee will have no right to vote on Fund matters, will have no right to information relating to the 
Fund’s business, and will have no right to participate in the management of the business and affairs of the Fund. 
Such assignee will only be entitled to receive a share of profits and distributions to which a member would 
otherwise be entitled. Further, no transfer will be allowed unless the Manager determines that the transfer will not 
cause the Fund to be “publicly traded.”  See “Federal Income Tax Consequences.” 

 
The Units offered by this Memorandum have not been registered under the Securities Act or by the 

securities regulatory authority of any state. The Units may not be resold unless they are registered under the Securities 
Act and registered or qualified under applicable state securities laws or unless exemptions from such registration 
and qualification are available. 

 
Appropriate legends setting forth the restrictions on the transfer of the Units will be set out on any 

certificates representing Units. It is currently not anticipated that certificates will be issued with respect to the Units. 
 

SUMMARY OF THE OPERATING AGREEMENT 
 

General 
 

The rights and obligations of the Members will be governed by the Operating Agreement, a copy of which 
is printed in its entirety as Exhibit A hereto. Any prospective purchaser of the Units offered hereby should review 
the entire Operating Agreement before subscribing. The following is merely a summary of some of the significant 
provisions of the Operating Agreement and is qualified in its entirety by reference thereto. 

 
The Fund has been formed under the California Limited Liability Company Act. The Manager is 

DiversyFund, Inc. The purchasers of the Units offered hereby will become Members of the Fund. 



38  

The character and general nature of the business to be conducted by the Fund is the acquisition and 
operation of the Investments. The principal place of business of the Fund (and the mailing address of the Fund) will 
be 600 West Broadway, Suite 1420, San Diego, CA 92101. 

 
Term and Dissolution 

 
The term of the Fund will continue until it is dissolved upon the happening of certain events. 

 
Allocation of Net Income 

 
Net Income, subject to certain limitations, will be allocated as follows: 

 
Among the Members in proportion to and to the extent of Net Loss previously allocated to the Members for 
all previous fiscal years in reverse order of priority; 

 
Allocation of Net Loss 

 
Net Loss, subject to certain limitations, will be allocated as follows: 

 
First, among the Members in proportion to and to the extent of Net Income previously allocated to the 
Members for all previous fiscal years in reverse order of priority; 

 
Distributions of Cash From Operations 

 
Cash From Operations will be distributed in the following order of priority: 

 
100% to the Members, in proportion to their respective ownership of Units. 
 
Members may elect to have Cash From Operations: (1) distributed quarterly; (2) reinvested in the Fund; or 

(3) a portion distributed quarterly and the balance reinvested in the Fund. 
 

Authority of the Manager 
 

The Manager has the exclusive authority to manage and control all aspects of the business of the Fund. In 
the course of its management, the Manager may, in its sole discretion, employ such persons, including, under 
certain circumstances, Affiliates of the Manager, as it deems necessary for the operation and management of the 
Fund; provided, however, that Members have the power to remove the Manager by a Super Majority Vote of 75% of 
the Units outstanding but only for fraud, gross negligence or willful misconduct or (ii) upon the occurrence of an Event 
of Insolvency with respect to the Manager. Such removal of the Manager will not be effective until the Manager 
receives in cash the full value of its Membership interest in the Fund, if any. 

 
Voting Rights of Members 

 
Although they are not permitted to take part in the management or control of the business of the Fund, the 

Members have the right to vote on the following matters: 
 

(1) Remove a Manager as provided in the Operating Agreement; 
 

(2) Admit a Manager or elect to continue the business of the Fund after a Manager ceases to be a 
Manager when there is no remaining Manager; 

 
(3) Amend the Operating Agreement; 

 
(4) Any merger or combination of the Fund or roll-up of the Fund; 

 
(5) Dissolve and wind up the Fund; and 
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(6) Elect to continue the Fund in the event of a Dissolution Event; 
 

The Manager may, at any time, call a meeting of the Members, or may call for a vote of the Members without 
a meeting on matters on which the Members are entitled to vote. In addition, a meeting of the Members will be called 
by the Manager upon receipt of written request therefore by Members holding more than 10% of the outstanding 
Units. 

 
Liabilities of Members 

 
A Member’s capital is subject to the risks of the Fund’s business. Members are not permitted to take part 

in the management or control of the business of the Fund. Assuming that the Fund is operated in accordance with 
the terms of the Operating Agreement, a Member will not be liable for the liabilities of the Fund in excess of his or 
her total Capital Contributions and share of undistributed profits. A member is obligated to return a distribution 
from a limited liability company to the extent that at the time of the distribution the member knew that after giving 
effect to the distribution, all liabilities of the limited liability company, other than liabilities to members on account 
of their interest in the limited liability company and nonrecourse liabilities which the recourse of creditors is limited 
to specified property of the limited liability company, exceed the fair value of the limited liability company’s assets, 
provided that the fair value of any property that is subject to a nonrecourse liability is included in the limited 
liability company’s assets only to the extent that the fair value of the property exceeds the nonrecourse liability. 

 
The Operating Agreement provides that the Members will not be bound by, or be personally liable for, the 

expenses, liabilities or obligations of the Fund. 
 

Liabilities of the Manager 
 

The Manager will not have liability for the debts and obligations of the Fund after exhaustion of Fund 
assets and the Manager will not have an obligation to restore any deficit in its Capital Account upon liquidation 
of the Fund. 
Books and Records 

 
At all times during the term of the Fund, the Manager is required to keep true and accurate books of 

account of all of the financial activities of the Fund. Such books of account will be kept on the accrual basis of 
accounting and they will be open for inspection by the Members or their representatives at any reasonable time. The 
Manager may make such elections for federal and state income tax purposes as it deems appropriate, and the fiscal 
year of the Fund will be the calendar year. 

 
Amendments 

 
The Operating Agreement may be amended by the Manager with the consent of the Majority Vote, except 

that the Manager may amend the Operating Agreement without action by the Members to (i) modify the allocation 
provisions of the Operating Agreement to comply with Code Section 704(b); (ii) add to the representations, duties, 
services or obligations of the Manager or any Affiliates for the benefit of the Members; (iii) cure any ambiguity or 
mistake, correct or supplement any provision in the Operating Agreement that may be inconsistent with any other 
provision, or make any other provision with respect to matters or questions arising under the Operating Agreement 
that will not be inconsistent with the provisions of the Operating Agreement; (iv) amend the Operating Agreement to 
reflect the addition or substitution of Members or the reduction of the Capital Accounts upon the return of capital to 
the  Members;  (v) minimize  the  adverse  impact  of,  or  comply  with,  any  “plan  assets”  for  ERISA   purposes; 
(vi) reconstitute the Fund under the laws of another state if beneficial to the Fund; (vii) execute, acknowledge and 
deliver any and all instruments to effectuate the foregoing, including the execution, acknowledgment and delivery of 
any such instrument by the attorney-in-fact for the Manager under a special or limited power of attorney and to take 
all such actions in connection therewith as the Manager deems necessary or appropriate with the signature of the 
Manager acting alone; (viii) make any changes to the Operating Agreement required by a lender; (ix) change the 
name and/or principal place of business of the Fund; or (x) decrease the rights and powers of the Manager (so long 
as such decrease does not impair the ability of the Manager to manage the Fund and conduct its business affairs). No 
amendment will be adopted pursuant to (ix) or (x) above without the consent of the Members unless the adoption 
thereof (a) is for the benefit of and not adverse to the interests of the Members and (b) does not affect the limited 
liability of the Members or the status of the Fund as a partnership for federal income tax purposes. 
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FEDERAL INCOME TAX CONSEQUENCES 
 

The following discussion applies only to persons purchasing Units directly from the Fund. Investors should 
not view the following analysis as a substitute for careful tax planning, particularly because the income tax 

consequences of an investment in limited liability companies such as the Fund are often uncertain and complex. 
Also, the tax consequences will not be the same for all taxpayers. Investors should be aware that the following 
discussion necessarily condenses or eliminates many details that might adversely affect some investors significantly. 

 
Congress has recently enacted several major tax bills that substantially affect the tax treatment of real estate 

and tax consequences to the Members, including the Tax Relief, Unemployment Insurance Reauthorization, and Job 
Creation Act of 2011, which was signed into law on December 17, 2011 and the American Taxpayer Relief Act of 
2012, which was signed into law on January 2, 2013. In many instances, Congressional Committee reports have 
been relied upon for the interpretation and application of many of these new provisions to the Fund.  While  the 
Treasury Department is authorized to issue extensive substantive regulations on such tax bills, few have been issued 
to date, including pursuant to the Tax Relief, Unemployment Insurance Reauthorization, and Job Creation Act of 
2011. 

 
The discussion of the tax aspects contained in this Memorandum is based on law presently in effect and 

certain proposed Treasury Regulations. Nonetheless, you should be aware that new administrative, legislative or 
judicial action could significantly change the tax aspects of the Fund. Congress is currently analyzing and 
reviewing numerous proposals regarding changes to the federal income tax laws. The extent and effect of any such 
changes, if any, are uncertain. 

 
Counsel will not prepare or review the Fund’s income tax information return, which will be prepared by 

management and independent accountants for the Fund. The Fund will make a number of decisions on such tax 
matters, such as the expensing or capitalizing of particular items, the proper period over which capital costs may be 
depreciated or amortized, and the allocation of acquisition costs between real property improvements and personal 
property. Such matters will be handled by the Fund, often with the advice of independent accountants retained by the 
Fund, and will not usually be reviewed with counsel. 

 
There is uncertainty concerning certain of the tax aspects discussed herein, and there can be no assurance 

that some of the deductions claimed or positions taken by the Fund will not be challenged by the IRS. An audit of the 
Fund’s information return may result in an increase in the Fund’s gross income, in the disallowance of certain 
deductions and in an audit of the income tax returns of the Members, which could result in adjustments to non-Fund 
items of income, deduction or credit. Final disallowance of such deductions could adversely affect the Members. 
In addition, state tax authorities may audit the Fund’s tax returns, which could result in unfavorable adjustments for 
Members. Investors might be faced with substantial legal and accounting costs in resisting a challenge by the 
IRS to the tax treatment of an investment in the Fund, even if the IRS’s challenge proves unsuccessful. 

 
You should not purchase Units solely for the purpose of obtaining tax shelter for income from sources other 

than the Fund. It is unlikely that the Fund will provide any such tax shelter. Even if, as a Member, you are entitled to 
deduct your share of the Fund’s losses on your personal tax return, any such deductions may be relatively small 
in relation to the amount invested in the purchase of Units. A significant portion of the amount invested may be 
allocated to the purchase of land, which, unlike buildings and other improvements, is not depreciable for income tax 
purposes, or other nondeductible expenses. You are urged to consult your own tax advisors as to the tax consequences 
of an investment in Units. 

 
Tax Consequences Regarding the Fund 

 
Status as Partnership. Treasury Regulations provide that a limited liability company will be classified as a 

partnership for federal income tax purposes as long as an election is not made to treat the limited liability company as 
an association taxable as a corporation. The Manager has represented that no such election has been or will be 
made. 
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If the Fund is treated as a partnership for federal income tax purposes, each Member will be required to 
include in income his or her distributive share of the Fund’s income, gain, loss, deductions or credits. Consequently, 
each Member will be subject to tax on his or her distributive share of Fund income, whether or not the Fund actually 
distributes cash in an amount equal to the income. 

 
If for any reason the Fund is treated as a corporation for tax purposes, the Fund would be required to pay 

income tax at the corporate tax rates on its taxable income, thereby reducing the amount of cash available for 
distribution to Members. In addition, any distribution by the Fund to the Members would be taxable to them as 
dividends, to the extent of current and accumulated earnings and profits, or treated as gain from the sale of their 
Fund interests, to the extent such distributions exceeded both current and accumulated earnings and profits of the 
Fund and the Member’s tax basis for his or her Units. 

Anti-Abuse Rules. Generally, partnerships are not liable for income taxes imposed by the Code. The 
Treasury Regulations issued under Section 701 of the Code set forth broad “anti-abuse” rules applicable to 
partnerships. These rules authorize the Commissioner of the IRS to recast transactions involving the use of partnerships 
either to reflect the underlying economic arrangement or to prevent the use of a partnership to circumvent the intended 
purpose of any provision of the Code. The Manager is not aware of any fact or circumstances relating to the Fund that 
could cause the Commissioner of the IRS to exercise his authority under these rules. If any of the transactions entered 
into by the Fund were to be recharacterized under these rules, or the Fund were to be recast as a taxable entity under 
these rules, it could have a material adverse effect on the Members. The application of the “anti-abuse” rules is a 
question of fact. Consequently, counsel has expressed no opinion on the applicability of the “anti-abuse” rules to the 
Fund. 

 
Publicly Traded Partnership. Certain publicly traded partnerships are taxed as corporations for federal 

income tax purposes. Publicly traded partnerships are defined as partnerships whose interests are (1) traded on an 
established securities market or (2) readily tradable on a secondary market or the substantial equivalent thereof. The 
Units will not be traded on an established securities market. The determination as to whether the Fund will be 
considered “publicly traded” will depend on the number and type of subsequent transfers of Units. The Operating 
Agreement provides that any transfer of Units will not be effective unless and until the Manager determines that 
such transfer will not cause the Fund to be considered a publicly traded partnership under the applicable IRS 
guidelines. It is unclear whether the Manager will be able to effectively limit possible transfers. However, a 
partnership, even though “publicly traded,” will not be treated as a corporation for tax purposes if 90% or more of its 
gross income consists of “qualifying income.” Qualifying income includes interest, dividends, real property rents, 
gain from the disposition of real property and income and gains from certain natural resource activities. The Fund 
will be engaged in the rental, development and sale of real estate. The Manager will try to operate the Fund so that 
at least 90% of the Fund’s income will be from rent from real property (and not personal property), interest and the 
sale of real property. The Fund may not meet the 90% “qualifying income” test and may be taxed as a corporation 
under the provisions governing publicly traded partnerships. 

 
The Fund and the Members will be subject to additional rules if the Fund is publicly traded but the Fund is 

not taxed as a corporation. The net income from publicly traded partnerships not taxed as  corporations is not treated 
as passive income for purposes of the passive loss rules. Each partner in a publicly traded partnership treats the loss 
from the partnership as separate from the income or loss from any other publicly traded partnership and separate 
from any income or loss from passive activities. Net income from publicly traded partnerships is treated as 
portfolio income under the passive loss rules. In Treasury Notice 88-75, the IRS stated that forthcoming regulations 
will treat net passive income of a publicly traded partnership as investment income for purposes of the limitation on 
investment interest expense. Net losses attributable to a partner’s interest in a publicly traded partnership are not 
allowed against the partner’s other income but instead are suspended and carried forward. Such losses can be applied 
against the net income from the partnership in the next tax year (or the next succeeding tax year in which the 
holder of the interest in the partnership has net income from the partnership). Upon a complete disposition (within 
the meaning of the passive loss rules) of the partner’s entire interest in a publicly traded partnership, any 
remaining suspended losses are allowed. 

 
Limitations on Losses and Credits from Passive Activities. Losses from passive trade or business activities 

generally may not be used to offset “portfolio income,” i.e., interest, dividends and royalties, or salary or other active 
business income. Deductions from passive activities may generally be used to offset income from passive activities. 
Interest deductions attributable to passive activities are treated as passive activity deductions, and not as investment 
interest. Thus, such interest deductions are subject to limitation under the passive activity loss rule and not under 
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the investment interest limitation. Credits from passive activities generally are limited to the tax attributable to the 
income from passive activities. Passive activities include (1) trade or business activities in which the taxpayer does 
not materially participate, which would include holding an interest as a member, and (2) rental activities. Thus, a 
Member’s share of the Fund’s Net Income and Net Loss will constitute income and loss from passive activities and 
will be subject to such limitation. 

 
Losses (or credits that exceed the regular tax allocable to passive activities) from passive activities that 

exceed passive activity income are disallowed and can be carried forward and treated as deductions and credits from 
passive activities in subsequent taxable years.  Disallowed losses from an activity, except for certain dispositions to 
related parties, are allowed in full when the taxpayer disposes of his or her entire interest in the activity in a taxable 
transaction. 

 
In the case of rental real estate activities in which an individual actively participates, up to $25,000 of 

losses (and credits in a deduction-equivalent sense) from all such activities are allowed each year against portfolio 
income and salary and active business income of the taxpayer. Except as provided below with respect to “real estate 
professionals,” Members will not be actively participating in the Fund’s rental real estate activities and, therefore, 
will not be able to deduct any Fund Net Loss against their portfolio or active business income. In addition, the $25,000 
allowable loss is subject to a phase-out for any individual whose adjusted gross income is more than $100,000. An 
individual whose gross adjustable income is greater than $150,000 will not be permitted to use any of the off-set. 

 
Certain taxpayers (“real estate professionals”) can deduct losses and credits from rental real estate activities 

against other income, such as salaries, interest, dividends, etc. A taxpayer qualifies for this exception to the passive 
loss rules described above if: (1) more than one-half of the personal services performed by the taxpayer in trades or 
businesses during a year are performed in real property trades or businesses in which the taxpayer materially 
participates; and (2) the taxpayer performs more than 750 hours of services during the year in real property trades or 
businesses in which the taxpayer materially participates. In the case of a joint return, one spouse must satisfy both 
requirements. A real property trade or business is any real property development, redevelopment, construction, 
reconstruction, acquisition, conversion, rental, operation, management, leasing or brokerage trade or business. In 
determining whether a taxpayer performs more than half of his or her personal services in real property trades or 
businesses, services performed as an employee are disregarded unless the employee owns more than 5% of the 
employer. The question of whether the Fund will be engaged in a trade or business is a question of fact. 
Consequently, counsel has expressed no opinion on this issue. 

 
Allocation of Net Income and Net Loss. Net Income and Net Loss will be allocated as set forth in the 

Operating Agreement. Although such allocations are permitted under partnership law, the Code and Treasury 
Regulations require that such allocations satisfy certain requirements. Code Section 702 provides that,  in determining 
income tax, a Member must take into income his or her “distributive share” of the Fund’s income, gain, loss, deduction 
or credit. The Members may specially allocate their distributive shares of such profits and losses, thus redistributing 
tax liability, by provision in the Operating Agreement. However, the IRS will disregard such an allocation, and will 
determine a Member’s distributive share in accordance with the Member’s interest in the Fund, if the allocation lacks 
“substantial economic effect.” 

 
Treasury Regulations on the allocation of items of partnership income, gain, loss, deduction and credit under 

Code Section 704(b) are concerned with whether an allocation of partnership tax items has “substantial economic 
effect.” Under the Treasury Regulations, an allocation has economic effect only if, throughout the term of the 
partnership, the partners’ capital accounts are maintained in accordance with the Treasury Regulations, liquidation 
proceeds are to be distributed in accordance with the partners’ capital account balances, and any partner with a deficit 
capital account following the distribution of liquidation proceeds is required to restore the amount of that deficit to 
the Fund for payment to creditors or distribution to partners in accordance with their positive capital account balances. 
If the partners’ obligations to restore deficit capital account balances is limited, the operating agreement must 
contain a “qualified income offset” provision, as described in the Treasury Regulations. 

 
The Treasury Regulations also require that the economic effect of the allocation be  “substantial.” In general, 

the economic effect of an allocation is “substantial” if there is a reasonable possibility that the allocation will affect 
substantially the dollar amounts to be received by the partners from the partnership, independent of tax 
consequences. The economic effect of an allocation is not substantial, however, if, at the time the allocation 
becomes part of the operating agreement, (1) the after-tax economic consequences of at least one partner may, in 
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present value terms, be enhanced compared to such consequences if the allocation were not contained in the 
operating agreement, and (2) there is a strong likelihood that the after-tax economic consequences of no partner will, 
in present value terms, be substantially diminished compared to such consequences if the allocation were not contained 
in the operating agreement. In determining the after-tax economic benefit or detriment to a partner, tax consequences 
that result from the interaction of the allocation of such partner’s tax attributes that are unrelated to the partnership will 
be taken into account. 

The Treasury Regulations provide that allocations of loss or deduction attributable to nonrecourse liabilities 
of a partnership (“nonrecourse deductions”) cannot have economic effect because, in the event there is an economic 
burden that corresponds to such an allocation, the creditor alone bears that burden. Thus, nonrecourse deductions 
must be allocated in accordance with the partners’ interests in the partnership. Allocations of nonrecourse deductions 
are deemed to be made in accordance with the partners’ interests in the partnership if, and only if, the following 
conditions are satisfied: 

 
1. Throughout the full term of the partnership, the partners’ capital accounts are maintained in 

accordance with the Treasury Regulations, and upon liquidation of the partnership, liquidating distributions are 
required to be made in accordance with the positive capital account balances of the partners. 

 
2. Beginning in the first taxable year in which there are nonrecourse deductions and thereafter 

throughout the full term of the partnership, the operating agreement provides for allocations of nonrecourse deductions 
among the partners in a manner that is reasonably consistent with allocations, which have substantial economic 
effect, of some other significant partnership item attributable to the property securing nonrecourse liabilities of the 
partnership. 

 
3. Beginning in the first taxable year of the partnership in which the partnership has nonrecourse 

deductions and thereafter throughout the full term of the partnership, the operating agreement contains a “minimum 
gain chargeback,” as defined in the Treasury Regulations. 

 
4. All other material allocations and capital account adjustments under the operating agreement are 

recognized in accordance with the Treasury Regulations. 
 

The Operating Agreement requires that the Members’ Capital Account balances be maintained in accordance 
with the Treasury Regulations. The Operating Agreement contains a “minimum gain chargeback” provision, and 
the nonrecourse deductions are to be allocated under the Operating Agreement in a manner that is reasonably 
consistent with allocations, i.e., in accordance with allocations of Net Income. Members are not required to restore a 
deficit Capital Account balance. The Operating Agreement, however, contains a “qualified income offset” 
provision. 

 
Transfers of Units. For federal income tax purposes, items of income, gain, loss, deduction or credit of 

the Fund may be allocated to a Member only if they are received, paid or incurred by the Fund during that portion of 
the year in which the Member is treated as a partner of the Fund for tax purposes. 

 
If any Member’s interest in the Fund changes at any time during the Fund’s taxable year, each Member’s 

share of each item of Fund income, gain, loss, deduction and credit is to be determined by using any method prescribed 
by Treasury Regulations that takes into account the varying interests of the Members in the Fund during the 
taxable year. 

 
The legislative history concerning this provision indicates that a monthly convention will be provided for 

by regulation. Under this convention, partners entering on the sixteenth day of the month or later will be treated as 
entering on the first day of the following month, and partners entering during the first 15 days of the month will be 
treated as entering on the first day of the month. The regulations may also provide for other conventions and may deny 
the use of any convention when the occurrence of significant, discrete events (e.g., a large, unusual gain or loss) 
would mean that use of the convention could result in significant tax avoidance. 

 
The Net Income or Net Loss allocable to any Units transferred during any year will be allocated among the 

persons who were the holders thereof during such year in proportion to the number of months that each such holder 
was recognized as the owner of such Units during the year (for the purposes of such allocation, ownership for each 
month is determined as of the fifteenth day of each month). A holder who purchases a Unit during the first 15 days of 
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a month will receive allocations of Net Income and Net Loss relative to such month. A holder who purchases a Unit 
on or after the sixteenth day of the month will be treated for income tax allocation purposes as acquiring the Unit 
on the first day of the following month. The holder of a Unit will be required to report a share of the Fund’s 
Net Income or Net Loss during the period of such holder’s ownership on his or her personal income  tax return even 
though the holder receives no distributions with respect to such period of ownership and/or the amount distributed to 
such holder has no relationship to the amount that he or she is required to report. 

 
Calculation of a Member’s Adjusted Basis. Each Member’s adjusted basis in his or her Units will be 

equal to such Member’s cash Capital Contributions increased by (i) the amount of his or her share of the Net Income 
of the Fund, and (ii) his or her share of nonrecourse indebtedness to which Fund Property is subject, if any. A 
Member’s share of nonrecourse liabilities is the sum of (i) the Member’s share of Fund minimum gain; 
(ii) the amount of any taxable gain that would be allocated to the Member under Code Section 704(c); and (iii) the 
Member’s share of the excess nonrecourse liabilities. The Operating Agreement specifies that the excess nonrecourse 
liabilities will be allocated in proportion to the outstanding Units. 

 
A Member’s basis in his or her Units is reduced, but not below zero, by (x) the amount of the Member’s 

share of Fund Net Loss and expenditures that are neither properly deductible nor properly chargeable to the 
Member’s capital account and (y) the amount of cash distributions received by the Member from the Fund. For 
purposes of calculating a Member’s adjusted basis in his or her Units, any reduction in the amount of Fund 
nonrecourse indebtedness will be treated as a cash distribution to such Member in accordance with the Member’s 
allocable share of such indebtedness and accordingly will reduce the basis in such Member’s Units. 

 
The Treasury Regulations employ an economic risk of loss analysis to determine whether a Fund 

liability is a recourse or nonrecourse liability and to determine the Members’ shares of any liability of the Fund. Under 
the Treasury Regulations, a Fund liability is a recourse liability to the extent that any partner or related person bears 
the economic risk of loss for that liability. A Member’s share of any recourse liability of the Fund equals the portion, 
if any, of the economic risk of loss for such liability that is borne by the Member. 

 
A Member bears the economic risk of loss for a Fund liability to the extent that the Member (or a related 

person) would bear the economic burden of discharging the obligation represented by that liability if the Fund were 
unable to do so (reduced by any right of reimbursement). In the case of a limited liability company, such as the Fund, 
a member generally will not bear the economic risk of loss for any Fund liability because the member has no obligation 
to contribute additional capital to the Fund. 

 
If no Member bears the economic risk of loss for a Fund liability, the liability is a nonrecourse liability of 

the Fund. An exception to this rule applies in the case of a member (or related person) who makes a nonrecourse 
loan to the Fund. In such a case, the lending member or related person is considered to bear the economic risk of 
loss for such liability. 

 
Permanent loans for the Investments are anticipated to be nonrecourse to the Fund. It is anticipated that 

the lenders’ sole recourse will be the Investments and collateral securing the Investments. Although it is expected that 
there will be typical nonrecourse carve-outs for the loans for which the Fund will be personally liable, Members 
should be entitled to include in their tax basis their share of the loans if the nonrecourse provisions in the loans are 
as anticipated. If the loans are recourse, Members cannot include the amount of the loans in their adjusted basis 
and the deductions attributable to the loans will be allocated to the Members that bear the economic risk of loss. 

 
It is possible that a loan may be obtained by the Fund that is recourse to the Manager or its Affiliates. In 

that event, the Manager, and not the Members, will be allocated the debt applicable to any such construction loan. 
 

To the extent that a Member’s share of Fund Net Loss exceeds the adjusted basis of such Member’s Units 
at the end of the Fund year in which such Net Loss occurs, such excess Net Loss cannot be used in that year by the 
Member for any purpose, but is allowed as a deduction at the end of the first succeeding Fund taxable year, and 
subsequent Fund taxable years, to the extent that the adjusted basis of such Member’s Units at the end of any such 
year exceeds zero (before reduction by such excess Net Loss from a prior year). 

 
Treatment of Cash Distributions from the Fund. The Operating Agreement provides for cash distributions 

resulting from operations of the Fund. Cash distributions (including for federal income tax purposes, a Member’s 
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share of any reduction in nonrecourse indebtedness) made to a Member, other than those made in exchange for or 
in redemption of all or part of a Member’s Units, will generally not affect the calculation of a Member’s distributive 
share of Net Income or Net Loss from the Fund. Such distributions are generally first applied against and reduce the 
Member’s adjusted basis in his or her Units. To the extent that such distributions are so applied against and reduce 
the adjusted basis of the Member’s Units, they will not give rise to a realization of income, gain or loss by the 
Member. Cash distributions in excess of a Member’s adjusted basis in his or her Units will result in the recognition 
of gain to the extent of such excess. Ordinarily, any such recognized gain will be treated as gain from the sale or 
exchange of a Unit. See “Treatment of Gain or Loss on Disposition of Units” below. 

 
Net Income in Excess of Cash Distributions. It is possible that a Member’s share of the Fund Net Income 

may exceed the cash distributed to the Member with respect to his or her Units and such Member’s tax liability 
on that share may even exceed such distribution. 

 
Treatment of Liquidating Distributions. Generally, upon liquidation or termination of the Fund, gain 

will be recognized by a Member only to the extent that cash is distributed (including the Member’s share of any 
reduction in Fund nonrecourse liabilities) in excess of such Member’s adjusted basis in his or her Units at the time 
of distribution. 

 
Treatment of Gain or Loss on Disposition of Units. It is not expected that any public market will 

develop for the Units. Furthermore, Members may not be able to liquidate their Units promptly at reasonable prices 
because any transferee of Units will be required to comply with the minimum purchase requirements and the 
investor suitability requirements imposed by the transferee’s state of residence or by the Fund and because all 
assignees of Units may be admitted as Substituted Members only with the consent of the Manager. 

 
Any gain or loss realized by a Member upon the sale or exchange of Units will generally be treated as capital 

gain or loss, provided that such Member is not deemed to be a “dealer” in such securities. However, any portion 
of the gain that is attributable to unrealized receivables (which includes, for these purposes, depreciation recapture 
attributable to the Investments) or inventory items (which will include Investments held for resale) will generally 
be treated as ordinary income. If the Member’s holding period for the Units sold or exchanged is more than one 
year, the portion of any gain realized that is capital gain will be treated as long-term capital gain. 

 
A transferor Member must notify the Fund of a sale or exchange of his or her Units involving unrealized 

receivables or inventory. Once the Fund is so notified, it must report to the IRS the transferor and the transferee on 
the sale or exchange. Penalties will apply to the failure by the transferor partner to report to the Fund, and the failure 
by the Fund to report to the IRS the transferor and the transferee. 

 
In determining the amount realized upon the sale or exchange of Units, a Member must include, among 

other things, the Member’s share of Fund indebtedness. Therefore, it is possible that the gain realized on a 
Member’s sale of Units may exceed the cash proceeds of the sale, and, in some cases, the income taxes payable with 
respect to the gain realized on the sale may exceed such cash proceeds. 

 
Treatment of Gifts of Units. Generally, no gain or loss is recognized for federal income tax purposes as a 

result of a gift of property.  However, if a gift (including a charitable contribution) of a Unit is made at a time  when 
a Member’s share of the Fund’s nonrecourse indebtedness exceeds the adjusted basis of his or her Units, such 
Member may recognize gain for income tax purposes upon the transfer. Such gain, if any, will generally be treated as 
capital gain except for the portion of any such gain attributable to any unrealized receivables (which includes, for 
these purposes, depreciation recapture attributable to the Fund Property) or inventory items (which will include 
Investments held for resale) of the Fund, which will generally be treated as ordinary income. Gifts of Units may 
also be subject to a gift tax imposed pursuant to the rules generally applicable to all gifts of property. 

 
Sale or Other Disposition of Fund Property. In general, if the interests in the Investments constitute capital 

assets in the hands of the Fund, any profit or loss realized by the Fund on a sale or exchange (except to the extent that 
such profit represents depreciation recapture taxable as ordinary income) will be treated as capital gain or loss under 
the Code. Capital gain that is equal to or less than past depreciation (other than ordinary income recapture) taken on 
an Investment will be taxed to individuals at 25%. Any additional capital gain attributable to property held more 
than 12 months will generally be taxed to individuals at 15%, which rate will increase to 20% on January 1, 2013 for 
taxpayers whose adjusted gross income exceeds $450,000 for married individuals filing joint 
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returns and surviving spouses, $425,000 for heads of households, $400,000 for single individuals and $225,000 for 
married individuals filing separate returns.. If, however, it is determined that the Fund is a  “dealer” in real estate for 
federal income tax purposes, the gain or loss will not be capital gain or loss. 

 
If the Fund is deemed a “dealer” and the Investments are not considered to be capital assets or Code 

Section 1231 assets, any gain or loss on the sale or other disposition of the Investments would be treated as ordinary 
income or loss. It is anticipated that the Fund will hold and acquire the Investments for investment purposes. In the 
event the Fund holds any Investment for resale, it is likely that Fund will be deemed a “dealer” with respect to the 
Investments held for resale and that income derived from the sale of the Investments will be taxed as ordinary income. 
The question of “dealer” status is a question of fact to be determined at the time of the sale of the Investments.  
Consequently, counsel has expressed no opinion on this issue. 

 
If the assets sold or involuntarily converted constitute Code Section 1231 assets, a Member would combine 

his or her distributive share of Fund gains or losses attributable to such assets with any other Code Section 1231 gains 
or losses realized by such Member in that year, and the resultant net Code Section 1231 gains or losses would be taxed 
as capital gains or constitute ordinary losses, as the case may be. This treatment may be altered depending on each 
Member’s disposition of Code Section 1231 property over several years. In general, net Code Section 1231 gains are 
recaptured as ordinary income to the extent of net Code Section 1231 losses in the five preceding taxable years. 

 
In determining the amount realized upon the sale, exchange or other disposition of the Investments, the 

Fund must include, among other things, the amount of any liability to which the Investments are subject. 
Furthermore, the Fund may take back purchase money obligations as part of the consideration for the sale of the 
Investments. The Fund may try to structure any such sale so as to qualify as an “installment sale” for federal income 
tax purposes, but there can be no assurance that any such sale could or would so qualify. Unless such sale qualifies 
as an “installment sale,” the Fund would generally be deemed to have received as proceeds of such sale the fair 
market value of such purchase money obligations. 

 
Thus, the Fund’s gain on the disposition of any such property may exceed the cash proceeds, if any, of such 

disposition, and in some cases the income taxes payable by the Members with respect to such gain may exceed the 
cash proceeds, if any. 

 
Foreclosure. In the event of a foreclosure of a mortgage or deed of trust on Fund Property, the Fund 

would realize gain, if any, in an amount equal to the excess of the outstanding mortgage over the adjusted tax basis 
of the Investments, even though the Fund might realize an economic loss upon such a foreclosure. In the event of a 
foreclosure relating to recourse debt, it will be treated as a discharge of indebtedness to the extent that the outstanding 
loan amount is greater than the fair market value of the property of the Fund at the time of foreclosure. The 
Members could be required to pay income taxes with respect to such gain even though they receive no cash 
distributions as a result of such foreclosure. 

 
Fund Termination for Tax Accounting Purposes. The Fund will terminate for tax purposes if within a 

12-month period 50% or more of the capital and profits interests in the Fund are sold or exchanged. Termination 
of the Fund for tax purposes would be treated as the Fund contributing all of its assets and liabilities to a new 
partnership in exchange for an interest in the new partnership; and, immediately thereafter, the Fund would be 
treated as distributing interests in the new partnership to the purchasing Members and the other remaining Members 
in proportion to their percentage interests in the Fund in liquidation of the Fund. 

 
Dissolution. A dissolution of the Fund pursuant to state law prior to expiration of its term should not by itself 

create tax consequences for the Members unless the dissolution is followed by a liquidation of the Fund. Such 
dissolution and liquidation might create adverse tax and economic consequences for the Fund. For example, if, as a 
result of a dissolution, the Fund were required to liquidate the Fund’s Property during a limited period of time, the 
Fund might sustain substantial economic losses based on the original cost of the Investments. Nevertheless, the 
Fund might realize substantial taxable gain on such disposition as a result of the use of borrowing in connection with 
acquisition of the Fund Property. See “Sale or Other Disposition of Fund Property” above. 
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Tax Elections. The Fund may make certain elections for federal income tax reporting purposes that could 
result in various items of Fund income, gain, loss, deduction and credit being treated differently for tax and Fund 
purposes than for accounting purposes. 

 
The Code provides for optional adjustments to the basis of Fund property for purposes of measuring both 

depreciation and gain upon distributions of Fund property (Code Section 734) and transfers of Units (Code Section 
743) provided that a Fund election has been made pursuant to Code Section 754. The general effect of such an election 
is that transferees of Units are treated, for purposes of computing depreciation and gain, as though they had acquired 
a direct interest in the Fund assets, and the Fund is treated for such purposes, upon certain distributions to 
partners, as though it had newly acquired an interest in the Fund assets and therefore acquired a new cost basis 
for such assets. Any such election, once made, is irrevocable without the consent of the IRS. 

 
As a result of the complexities and added expense of the tax accounting required to implement such an 

election, the Manager does not presently intend to make such an election, although it is empowered to do so by the 
Operating Agreement. Therefore, any benefits that might be available to the Members by reason of such an adjustment 
to basis will be foreclosed. In addition, a Member may have greater difficulty selling Units because the purchaser 
will obtain no current tax benefits from the investment to the extent that such investment exceeds his or her allocable 
share of the Fund’s basis in its assets and may be required to recognize taxable income to the extent of such 
excess, even though the purchaser does not realize any economic profit. 

 
Deductibility of Interest. Interest will accrue and be payable on loans used to acquire, and that are 

secured by, the Investments. The deduction of such interest is limited by the rules limiting the deductibility of 
passive losses discussed above. 

 
Fund Tax Returns. The federal income tax returns of the Fund may be audited by the IRS and such an 

audit may result in adjustments to the various items reported by the Fund. For example, various deductions 
claimed by the Fund on its returns of income could be disallowed in whole or in part on audit, thereby resulting 
in an increase in the Net Income or a reduction in the Net Loss of the Fund. The disallowance of such deductions in 
whole or in part could increase a Member’s taxable income without the receipt of any additional cash 
distributions from the Fund. 

 
The IRS has shifted the focus of its audits from the partner level to the Fund level. Members may be bound 

by actions taken by the Manager at the Fund level during the course of an audit. 
 

Payments to the Manager and its Affiliates.. 
 

The Fund will pay certain Offering expenses. The Manager will treat certain of the expenses of the 
Offering as nonamortizable syndication costs, and these costs will be capitalized. These costs consist of Selling 
Commissions and Expenses and certain of the Organization and Offering Expenses. 

 
The Fund will reimburse the Manager for actual costs incurred in furnishing certain administrative 

services and facilities to the Fund, including accounting, data processing, duplication, transfer agent expenses, 
professional fees, recording, communication expenses and certain acquisition expenses of the Investments. The 
allocation of such costs between deductible expenses and nondeductible expenses will depend upon a determination 
to be made when such costs are actually incurred in the future, and counsel has expressed no opinion on the 
deductibility of such costs. 

 
In addition, there are additional limits on the deductibility of payments between related parties. No deduction 

is allowed for a payment by an accrual basis taxpayer to a related cash basis recipient until such time as the recipient 
includes the payment in income.  The definition of related party for purposes of this provision includes a partnership 
and any partner in the partnership. The Fund will be on the accrual method of accounting. Therefore, if the Fund 
accrues liabilities to related parties that are on the cash basis, no deduction will be allowed until payment to the 
related party is actually made. 

 
Pre-Opening and Syndication Expenses 

 
The IRS takes the position that, with the exception of costs relating to deductions under Code Sections 163 
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(interest), 164 (taxes), and 165 (losses), all costs incurred by a Fund before it begins operations should be capitalized 
under Code Section 263. 

 
Regulations under Code Section 195 deem a taxpayer to have made an election to deduct, for the taxable 

year in which an active trade or business begins, an amount equal to the lesser of start-up expenses or $5,000. A start-
up expenditure eligible for such deduction must be paid or incurred in connection with investigating the creation or 
acquisition of an active trade or business or paid or incurred in connection with creating an active trade or business. 
The $5,000 amount is reduced (but not below zero) by the amount by which the start-up expenditures exceed 
$100,000. The remaining start-up expenditures are amortized over 180 months beginning with the month in which 
the active trade or business begins. Such amounts must also be of a type which, if paid or incurred in connection 
with the expansion to an existing trade or business in the same field, would be allowable as a current deduction in 
the year paid or incurred. In the case of the Fund, the eligibility for the election to amortize is made at the Fund 
level. 

 
Syndication expenses, however, may not be deducted currently nor amortized. The determination as to 

whether expenses are start-up organization expenses or syndication expenses is a factual determination which will 
initially be made by the Fund. The IRS could challenge the Fund’s allocations between organization and syndication 
expenses. Consequently, expenses that are treated as subject to amortization could be recharacterized as nondeductible 
syndication expenses. 

 
Depreciation and Cost Recovery 

 
Current federal income tax law permits the Fund, as an owner of improved real property, to take 

depreciation deductions based on the entire cost of the depreciable improvements, even though such improvements 
are financed in part with borrowed funds. If, however, the purchase price of the Fund Property and the 
nonrecourse liabilities to which the Investments is subject are in excess of the fair market value of the Investments, 
the Fund will not be entitled to take depreciation deductions to the extent that deductions are derived from such 
excess. With the exception of multi-family residential rental Investments, the Investments will be depreciated on a 
straight-line method over 39 years, using the mid-month convention. Any Investments that are multi-family residential 
rental properties will be depreciated on a straight line method over 27.5 years, using the mid-month convention. 
Under the mid-month convention, property is treated as placed in service during the mid-point of the month. 

 
Depreciation deductions can only be claimed for that portion of real property that is depreciable. Because 

land is not depreciable, an allocation must be made between the value of improvements on real estate and the 
underlying land. Depreciation will not be available with respect to any Investments before it is placed in service or 
with respect to inventory or property held for resale. The allocation of purchase price between depreciable and 
nondepreciable items is a question of fact, and if the amount allocated by the Fund to depreciable items is 
decreased and the amount allocated to nondepreciable items such as land is increased, Fund losses for federal 
income tax purposes will be decreased. Because the allocation of purchase price between buildings and land is a 
question of fact, counsel is unable to express an opinion regarding the Fund’s allocation of purchase price 
among land and buildings constituting the Investments. 
Tax-Exempt Use Property 

 
Units may be purchased by both tax-exempt entities and entities not exempt from  taxation.  Code Section 

168(h)(6) provides that in certain instances where a partnership has as partners both tax-exempt entities and persons 
or entities not exempt from taxation, a portion of the property owned by the Fund will be deemed tax- exempt use 
property and will be required to be depreciated over the greater of 40 years or 125% of any long-term lease. Under 
Code Section 168(h)(6), unless the Fund’s allocation of Fund tax items is determined to be a qualified allocation, any 
property owned by the Fund will be deemed to be tax-exempt use property to the extent of the tax-exempt entities’ 
proportionate share of the Fund. One of the requirements to have a qualified allocation is that the allocations of Fund 
tax items must have substantial economic  effect  under  Code Section 704(b)(2). Counsel has expressed no opinion 
as to whether a portion of Fund Property must be depreciated over 40 years. If a portion of Fund Property is required 
to be depreciated over 40  years, depreciation deductions to all Members will be decreased accordingly. 

 
Investment By Qualified Plans and IRAs - Unrelated Business Taxable Income 

 
Qualified Plans (i.e., any pension, profit sharing or stock bonus  plan  that  is  qualified  under  Code Section 
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401(a), but excluding individual retirement accounts), individual retirement accounts (“IRAs”) and certain other tax-
exempt entities (“Tax-Exempt Entities”), although generally exempt from federal income taxation under Code 
Section 501(a), nevertheless are subject to tax to the extent that their unrelated business taxable income 
(“UBTI”) exceeds $1,000 during any tax year. Generally, an allocation of income from property that is “debt 
financed property” will result in UBTI. Debt financed property is generally defined to mean any property as to which 
there is “acquisition indebtedness.” The Fund will generate UBTI as a result of debt financing and in the event the 
Fund acquires Investments for resale. The Fund may also generate UBTI as a result of income from other activities 
engaged in by the Fund. Counsel has expressed no opinion on whether, or to what extent, Fund income will be 
considered UBTI. 

 
Qualified Plans (but not IRAs or Tax-Exempt Entities) and certain educational institutions may, under a 

special rule set forth in Code Section 514(c)(9), avoid the characterization of their distributive share of income from 
debt financed real estate (but not Investments acquired for resale) of a partnership as UBTI unless any of the 
following factors apply: (1) the price for the acquisition or improvement of the real property is not a fixed amount 
determined as of the date of the acquisition or the completion of the improvements; (2) the amount of indebtedness 
or any other amount payable with respect to such indebtedness, or the time for making any payments of any such 
amount, is dependent, in whole or in part, upon any revenue, income, or profits derived from such real property; 
(3) the real property is at any time after its acquisition leased to the person selling such property or certain persons 
related to the seller; (4) the real property is acquired from, or is at any time after the acquisition leased to, certain 
related persons; (5) any person described in clause (3) or (4) provides financing in connection with the acquisition or 
improvements; or (6) none of the following is true: (a) all of the partners are “qualified organizations;” (b) each 
allocation to a partner that is a qualified organization is a “qualified allocation;” or (c) the “fractions rule” in Code 
Section 514(c)(9)(E) is met. There is uncertainty regarding the application of the “fractions rule.” The Manager has 
tried to comply with the “fractions rule” under Code Section 514(c)(9) and believes the Fund complies with the 
“fractions rule.” If a Qualified Plan purchases Units at a discount pursuant to the Operating Agreement, the “fractions 
rule” will not be complied with and the Code Section 514(c)(9) exception will not be available. Further, certain of 
the factors listed above may apply to the Fund’s acquisition of Investments and in such case, the 514(c)(9) exception 
to UBTI will not be available. It is likely that sales of any Investments held for resale will cause the Fund to be treated 
as a dealer in real estate for federal income tax purposes with respect to such sales, and income attributable to such 
sales will be treated as UBTI. 

 
If the receipt of UBTI from the Fund will have an adverse impact on an investor, such investor should consult 

his or her own tax consultant before investing in the Fund. If a Qualified Plan’s, IRA’s or Tax-Exempt Entity’s share 
of the UBTI from the Fund and other investments exceeds $1,000 during any tax year, the Qualified Plan, IRA 
or Tax-Exempt Entity will be required to pay taxes on such UBTI. Whether a Qualified Plan’s, IRA’s or Tax-Exempt 
Entity’s UBTI will exceed this $1,000 exclusion in any year will depend upon whether or to what extent the Fund 
qualifies for the exception, the actual operations of the Fund, the size of the Qualified Plan’s, IRA’s or Tax-Exempt 
Entity’s investment in the Fund, the taxable income of the Fund and the amount of such Qualified Plan’s, IRA’s 
or Tax-Exempt Entity’s UBTI from other investments.  An allocable portion of the Fund’s income directly 
associated with debt financed property reduced by an allocable portion of deductions (computing depreciation 
on a straight-line basis) directly associated with such debt financed property will be treated as UBTI (subject to 
the exception set forth above). The allocable portion of income and deductions will be equal to the ratio of 
indebtedness on such properties outstanding from time to time to the basis in such properties as adjusted from 
time to time. When the Fund disposes of a debt financed property, a Qualified Plan (subject to the exception set forth 
above), IRA or Tax-Exempt Entity may [will] be required  to recognize an allocable portion of the gain as UBTI based 
on the ratio between the indebtedness as of the date of sale and the basis of such property. 

 
The portion of the Fund income that is not deemed to be UBTI will continue to be exempt for a 

Qualified Plan, IRA or Tax-Exempt Entity even if a portion of the Fund’s income is deemed to be UBTI. For further 
details on the application of UBTI, Qualified Plan, IRA or Tax-Exempt Entity investors are urged to consult their tax 
advisors. 

 
For certain other tax-exempt entities, such as charitable remainder trusts and charitable remainder unitrusts 

(as defined in Code Section 664), the receipt of any UBTI may have extremely adverse tax consequences. The 
Fund will not accept any charitable remainder trust as an investor in Units. 

 
For certain other tax-exempt entities, such as charitable remainder trusts and charitable remainder unitrusts 



50  

(as defined in Code Section 664), the receipt of any UBTI may have extremely adverse tax consequences. For 
example, if such a trust or unitrust received any UBTI during a taxable year, a tax equal to 100% of such UBTI will 
be imposed. Charitable remainder trusts and charitable remainder unitrusts should consult their own tax advisors 
before the purchase of any Units. 

 
In considering an investment in the Fund of a portion of the assets of a qualified plan, a fiduciary should 

consider the factors discussed in “Investment By Qualified Plans and IRAs.” 
 

General Considerations 
 

At-Risk Rules. A Member that is an individual or closely held corporation will be unable to deduct his or 
her distributive share of Fund Net Loss, if any, to the extent such Net Loss exceeds the amount such Member has 
“at risk.” A Member’s initial amount at risk will equal the sum of (i) the amount of money invested by the 
Member in the Fund, (ii) the basis of any property contributed by such Member to the Fund, and (iii) the amount 
of borrowed funds used in Fund activities to the extent that the Member is personally liable with respect to such 
indebtedness. 

 
A Member can include in the amount at risk such Member’s share of qualified nonrecourse financing if the 

Fund holds real property. It is anticipated that the loans will be considered qualified nonrecourse financing and 
therefore the Members should be considered “at risk” for the Member’s share of the loans. However, if the actual 
terms are not as anticipated, the Members may not be able to use the loans in their “at risk” basis. 

 
A Member’s amount at risk will be reduced by the amount of any cash distributed to such Member and the 

amount of Net Loss allocated to such Member, and will be increased by the amount of Net Income allocated to such 
Member. Net Loss not allowed under the at-risk rules may be carried forward to subsequent taxable years and used 
when the amount at risk increases. 

 
Alternative Minimum Tax. Taxpayers may be subject to the alternative minimum tax in addition to the 

regular income tax. The alternative minimum tax applies to designated items of tax preference.  Specifically, the tax 
is determined by subjecting alternative minimum taxable income in excess of $40,000 in the case of a C corporation, 
$78,750 in the case of married couples filing a joint return or a surviving spouse, $50,600 in the case of a single 
taxpayer, or $39,375 in the case of a married taxpayer filing separately, or $22,500 in the case of estates or trusts, to 
a flat rate of 26% (20% in the case of corporations) for alternative minimum taxable income in excess of the 
exemption up to $175,000 ($87,500 for married filing separately) and 28% on any excess. The exemption amounts 
are reduced, but not below zero, by 25 cents for each $1 that alternative minimum taxable income exceeds $150,000 
for a C corporation or married couples filing a joint return or a surviving spouse, $112,500 for a single taxpayer, and 
$75,000 for a married taxpayer filing separately and for estates and trusts, and alternative minimum taxable income 
for a married taxpayer filing separately is increased by the lesser of (i) 25% of the excess alternative minimum 
taxable income over $223,900 or (ii) $37,225. The limitations on the deduction of passive losses also apply for 
purposes of computing alternative minimum taxable income. 

 
For more information concerning tax preferences and the alternative minimum tax, you should consult your 

own tax advisors. 
 

Activities Not Engaged in for Profit. Under Code Section 183, certain losses from activities not engaged 
in for profit are not allowed as deductions from other income. The determination of whether an activity is  engaged 
in for profit is based on all the facts and circumstances, and no one factor is determinative, although the Treasury 
Regulations indicate that an expectation of profit from the disposition of property will qualify as a profit motive. 
Code Section 183 contains a presumption that an activity is engaged in for profit if income exceeds deductions in at 
least 3 out of 5 consecutive years. There can be no assurance that the Fund will be found to be engaged in an activity 
for profit due to the fact that the applicable test is based on the facts and circumstances existing from time to time. 

 
The IRS is paying increased attention to the application of Code Section 183 to partnerships.   Moreover, the 

Tax Court has accepted the argument by the IRS that Code Section 183 applies to the activities of a Fund (rather 
than the partner) and that the provisions of Code Section 183 are applied at the Fund level.  The Fund intends to 
conduct all operations in a businesslike manner in order to generate a profit from operations and sale of the 
Investments. In the event Code Section 183 were applied with respect to the Units of a Member, a substantial 
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portion of the tax benefits associated with this Offering would be eliminated. 
 

General Limitations on the Deductibility of Interest. In addition to the limitations on the deductibility 
of interest incurred in connection with passive activities, the following are additional restrictions on the deductibility 
of interest: 

 
Prepaid Interest. The Fund does not anticipate prepaying any interest, but the Fund anticipates 

that it will pay certain amounts commonly referred to as “points,” which may be considered prepayments of interest 
for federal income tax purposes. Interest prepayments (including “points”) must be capitalized and amortized 
over the life of the loans with respect to which they are paid. See also “Tax Consequences Regarding the Fund – 
Accrual Method of Accounting” above. 

 
Capitalized Interest. Interest on debt incurred to finance construction of real property is not 

currently deductible and must be capitalized as part of the cost of the real property. Interest incurred on other debts 
of the Fund will be limited by the rules concerning the deductibility of passive losses, discussed above. See “Tax 
Consequences Regarding the Fund – Limitations on Losses and Credits from Passive Activities” above. 

 
Interest Incurred to Carry Tax-Exempt Obligations. Code Section 265(a)(2) disallows any 

deductions for interest paid by a taxpayer on indebtedness incurred or continued for the purpose of purchasing or 
carrying tax-exempt obligations (collectively, “Tax-Exempt Obligations”). The IRS announced in Revenue Procedure 
72-18, 1972-1 C.B. 740, that the prescribed purpose will be deemed to exist with respect to indebtedness incurred to 
finance a “portfolio investment.” The Revenue Procedure further states that while a partnership’s purpose in 
incurring indebtedness will be attributed to its manager, a partnership interest will be considered a “portfolio 
investment.” Therefore, in the case of a Member owning Tax-Exempt Obligations, the IRS might take the position 
that the Member’s allocable portion of the interest incurred by the Fund on its borrowings or of any interest 
incurred by the Member to purchase his or her Units in the Fund should be viewed as incurred to enable the Member 
to continue to carry Tax-Exempt Obligations, and that such Member should not be allowed to deduct his or her full 
allocable share of such interest. The application of Code Section 265(a)(2) turns upon each individual Member’s 
purpose for acquiring an interest in the Fund. Thus, Code Section 265(a)(2) might be applied to a Member whose 
purpose for investing in the Fund rather than in a nonleveraged investment is to enable such Member to continue 
to carry Tax-Exempt Obligations. It should be noted that Code Section 7701(f) directs the IRS to prescribe regulations 
as may be necessary or appropriate to prevent the avoidance of provisions of the Code that deal with the linking of 
borrowing to investments through the use of related persons, pass-through entities or other intermediaries.  
Therefore, the provisions of Code Section 265(a)(2) may be applied to a Member if the Member does not himself 
own Tax-Exempt Obligations but rather such obligations are owned by a person, entity or other intermediary 
related to the Member. 

 
Accuracy-Related Penalties and Interest 

 
All penalties relating to the accuracy of tax returns are now consolidated into a single accuracy-related 

penalty equal to 20% of the portion of the underpayment to which the penalty applies. The penalty applies to any 
portion of any understatement that is attributable to: (i) negligence or disregard of rules or regulations, (ii) any 
substantial understatement of income tax, or (iii) any substantial valuation misstatement. 

 
Negligence is generally any failure to make a reasonable attempt to comply with the provisions of the Code 

and the term “disregard” includes careless, reckless or intentional disregard. Each investor should consult with his 
or her own independent tax advisor. 

 
A substantial understatement of income tax generally occurs if the amount of the understatement for the 

taxable year exceeds the greater of (i) 10% of the tax required to be shown on the return for the taxable year or 
(ii) $5,000.  In the case of a C corporation, the amount is $10,000. 

 
A substantial valuation misstatement occurs if the value of any property (or the adjusted basis) is 150% or 

more of the amount determined to be the correct valuation or adjusted basis. The penalty doubles if the property’s 
valuation is misstated by 200% or more. No penalty will be imposed unless the underpayment attributable to the 
substantial valuation misstatement exceeds $5,000. 
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Except with respect to “tax shelters,” an accuracy-related penalty will not be imposed on an underpayment 
attributable to negligence, a substantial understatement of income tax or a substantial valuation misstatement if it is 
shown that there was a reasonable cause for the underpayment and that the taxpayer acted in good faith. A “tax 
shelter” includes a partnership if a significant purpose of the partnership is the avoidance or evasion of tax. 

 
In addition to the penalties described above, a new penalty has recently been added with respect to 

understatements resulting from listed or reportable transactions. A reportable transaction is a transaction that the 
IRS has identified as having the potential for tax avoidance or evasion. A listed transaction is a  reportable transaction 
which the IRS has specifically identified as a tax avoidance transaction. The penalty is equal to 20% of the portion of 
the underpayment to which the penalty applies if the taxpayer disclosed the understatement and 30% of the portion 
of the underpayment to which the penalty applies if the taxpayer did not disclose the understatement. A taxpayer may 
avoid the payment of the penalty if (i) there was reasonable cause for the understatement and the taxpayer acted in 
good faith, (ii) the relevant facts affecting the taxpayer’s tax treatment were adequately  disclosed, 
(ii) there is, or was, substantial authority for the taxpayer’s treatment of the item, and (iv) the taxpayer reasonably 
believed that the treatment of the items on the return was more likely than not proper. A taxpayer may not rely on 
the opinion from a disqualified advisor. A disqualified advisor is an advisor that participated in the preparation of 
documents that (1) establish a partnership, (2) describe the transaction or (3) relate to registration of the transaction 
with any government body. In addition, in the event the Units are determined to be a reportable transaction, and the 
taxpayer fails to include information regarding such reportable transaction, the taxpayer will be subject to a penalty 
in the amount of $10,000 if the taxpayer is an individual and $100,000 in any other case. In the event the Units are 
determined to be a listed transaction, the penalty increases to $100,000 in the case of an individual and $200,000 in 
any other case. 

 
Health Care and Affordability Reconciliation Act of 2010 

 
Under the Health Care and Affordability Reconciliation Act of 2010, for each tax year beginning after 

December 31, 2012, a taxpayer who is an individual will be assessed an additional tax equal to 3.8% of the lesser of: 
(a) the taxpayer’s “net investment income” for the taxable year, or (b) the excess of (x) the taxpayer’s modified 
adjusted gross income for the taxable year over (y) (1) for a taxpayer filing jointly with a spouse (or for a surviving 
spouse), $250,000, or (2) for married taxpayer filing a separate return, $125,000, or (3) in any other case, $200,000. 
For purposes of the additional tax, “net investment income” includes, among other things: (i) net income in the form 
of interest from dividends, annuities, royalties and rents that do not arise in the ordinary course of a trade or business 
(but including net income from a trade or business that is a passive activity with respect to the taxpayer or a trade or 
business of trading in financial instruments or commodities); and (ii) net gains (to the extent taken into account in 
computing taxable income) on the disposition of property other than property held in a trade or business (but 
including net gains realized on the disposition of property held a trade or business that is a passive activity with 
respect to the taxpayer or a trade or business of trading in financial instruments or commodities). 

 
State and Local Taxes 

 
In addition to the federal income tax consequences described above, investors should consider the state tax 

consequences of an investment in the Fund. A Member’s distributive share of the taxable income or loss of the Fund 
generally will be required to be included in determining the Member’s reportable income for state and local tax 
purposes. It is anticipated that the Investments will be located in various states. Consequently, Members may 
generate state source income from multiple states. In such case, the Members will be required to file a state income 
tax return and pay income tax in the states where the real estate is located. Further, the Fund may be required to 
withhold distributions of certain Net Income to non-residents of certain states. 

 
In addition to the federal income tax consequences described above, investors should consider the state tax 

consequences of an investment in the Fund. A Member’s distributive share of the taxable income or loss of the Fund 
generally will be required to be included in determining the Member’s reportable income for state and local tax 
purposes. The Investments will be located in California. Consequently, Members may generate California state source 
income. As a result, the Members would be required to file a tax return and pay California state income tax.  The state 
of California imposes an income tax on individuals of up to 10.55%. 

 
United States Income Tax Considerations For Foreign Investors 
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The federal income tax treatment applicable to a nonresident alien or foreign corporation investing in the 
Fund is highly complex and will vary depending on the particular circumstances of such investor and the effect of 
any applicable income tax treaties. Each foreign investor should consult his or her own tax advisor as to the 
advisability of investing in the Fund. The federal income tax treatment will generally depend on whether the Fund is 
deemed to be engaged in a United States trade or business. This determination must be made annually. The Code does 
not define what constitutes a United States trade or business; rather, this determination is based upon an examination 
of the facts and circumstances attending the Fund’s operations and activities. The question of whether the Fund 
will be engaged in a trade or business is a question of fact. Consequently, counsel has expressed no opinion on 
this issue. 

 
United States Withholding Tax on United States Source Income Not Derived in a United States Trade 

or Business. If the Fund is not engaged in any trade or business during a tax year, a foreign investor would be subject 
to a 30% withholding tax (subject to reduction or elimination by applicable income tax treaties) with respect to its 
distributive share of certain items of Fund gross income, such as United States source interest, dividends, rents and 
other portfolio or investment income. Various statutory exemptions from the 30% withholding tax (or a lower treaty 
rate) apply to interest income from bank deposits and certain portfolio indebtedness and the 30% withholding 
tax may be reduced by income tax treaties. A foreign investor who is entitled to income tax treaty benefits may 
claim such benefits by executing and filing with the Fund an initial Form W-8BEN (Certificate of Foreign Status of 
Beneficial Owner for United States Tax Withholding) in a timely manner. In such instance, the Fund will require 
that a foreign investor properly execute and provide to the Fund a Form 2848 (Power of Attorney and Declaration of 
Representative), which will enable the Fund to complete Form W-8BEN for future years on behalf of the foreign 
investor. If a foreign investor claims a reduction in the 30% withholding tax in reliance on an income tax treaty, 
the investor may be required to disclose the claimed reduction in its United States income tax return or, if no return 
is filed, on Form 8833 (Treaty-Based Return Position Disclosure Under Code Section 6114 or 7701(b)). 

 
If the foreign investor’s share of Fund capital gain is not effectively connected with the foreign investor’s 

conduct of a United States trade or business and the foreign investor, in the case of an individual, is not physically 
present in the United States for 183 days or more during a taxable year, the capital gain will not be subject to 
United States tax. However, if the capital gain is attributable to a sale or disposition of United States real property, 
the gain will be treated as effectively connected with a United States trade or business.  See  “Withholding in 
Dispositions of United States Real Property Interests” below. If the foreign investor’s share of Fund capital gain is 
United States source income and is derived by an individual foreign investor who is physically present in the United 
States for an aggregate of 183 days or more during a taxable year, the gain, net of United States source capital 
losses, will be subject to a flat 30% withholding tax (subject to reduction or elimination by an applicable income 
tax treaty). 

 
Tax Consequences to Foreign Investors if the Fund is Engaged in a United States Trade or 

Business. If in any year the Fund is deemed to be engaged in a United States trade or business, a foreign investor 
will also be considered to be engaged in a United States trade or business. Thus, the investor would be required 
to file a United States federal income tax return and would be subject to tax at graduated rates on its distributive share 
of net income from the Fund that was “effectively connected” with such trade or business. In determining the 
investor’s United States taxable income, the investor would be permitted the same deductions allowed a United 
States resident individual or corporation to the extent the deductions are effectively connected with a United States 
trade or business. However, a prerequisite to receiving the benefit of deductions is the filing of a true and accurate 
United States income tax return. Any Fund losses that are not effectively connected with a United States trade or 
business would not be deductible from the investor’s United States source income. Additionally, foreign investors 
may be subject to federal and state estate, inheritance or gift taxes, state and local income taxes and to the alternative 
minimum tax. 

 
If a foreign investor is subject to United States income tax on its distributive share of Fund income at 

regular United States rates and is required to file United States income tax returns, such foreign investor’s share of 
Fund taxable income is not subject to the 30% withholding tax discussed above, provided the foreign investor 
completes and files in duplicate with the Fund Form W-8ECI (Certificate of Foreign Person’s Claim for 
Exemption from Withholding on Income Effectively Connected with the Conduct of a Trade or Business in the 
United States). This form must be filed with the Fund before the acceptance by the Fund  of  the subscription of such 
foreign investor and annually thereafter for each year in which the foreign investor is a Member. 
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If the Fund has “effectively connected” income that is allocable to a foreign investor, then the Fund must 
pay a federal withholding tax, presently equal to 30%, and any applicable state withholding of the adjusted 
“effectively connected” taxable income that is allocable to that foreign investor. 

 
If a foreign Member has filed a Form W-8ECI to claim exemption from the 30% withholding, that Member 

is deemed to have “effectively connected” income subject to withholding. The Fund must make installment 
payments of withholding tax based on the amount of effectively connected income allocable to its foreign Members, 
without regard to whether distributions are made during the Fund’s taxable year and the foreign Members’ 
distributive share of the Fund’s tax credits. The foreign Member’s share of any withholding tax paid by the Fund 
will be treated as distributed to that Member on the earlier of the day on which the tax is paid by the Fund or 
the last day of the Fund’s tax year for which the tax is paid and will reduce the foreign Member’s adjusted basis in 
his or her Units. Amounts paid by the Fund will be treated as loans by the Fund to the foreign Member and will 
be subject to an interest charge equal to the Prime Rate. The amount of the loan and interest charge will be offset 
against the foreign Member’s share of cash distributions. Withholding is not required on any amount subject to the 
30% withholding discussed earlier. The amount withheld attributable to a foreign Member is creditable against the 
United States income tax liability of that foreign Member subject to certain limitations. Withholding is not required 
with respect to a particular Member if that Member provides a valid Form W-9, “Request for Taxpayer Identification 
Number and Certification. 

 
For tax treaty purposes, a foreign Member may be deemed to have a “permanent establishment” in the 

United States for any year in which the Fund is engaged in a United States trade or business. 
 

Withholding on Dispositions of United States Real Property Interests. Under the Foreign Investment in 
Real Property Tax Act (“FIRPTA”), nonresident aliens and foreign corporations are subject to withholding on 
dispositions of United States real property interests. For this purpose, United States real property owned by the Fund 
will be treated as held proportionately by its Members. Therefore, a foreign Member may be subject to withholding 
when such Member sells or exchanges his or her Units to a United States person. The Fund is required to deduct 
and withhold from any cash distribution an amount presently equal to 35% for United States tax purposes and any 
state applicable state withholding to the extent the cash distribution is attributable to gain from the sale of a United 
States real property that is allocable to a foreign Member. The Fund is required to deduct and withhold from any cash 
distribution an amount equal to 10% for United States tax purposes and any applicable state taxes to the extent the 
distribution is attributable to gain from the sale of a United States real property that is allocable to a foreign 
Member that is an individual. If the gain is effectively connected with a United States trade or business and the Fund 
makes installment payments of withholding tax, the Fund is not required to withhold tax on cash distributions. See 
“Tax Consequences to Foreign Investors if the Fund is Engaged in a United States Trade or Business” above. If 
the Fund distributes a United States real property interest to a Foreign Member, it is required to withhold 10% of the 
fair market value of the interest for federal income tax purposes and any applicable state withholding. 

 
Miscellaneous Considerations. Foreign corporate investors should also be aware that if the Fund is deemed 

to be engaged in a United States trade or business, the United States Branch Profit Tax may apply to income from the 
Fund to the extent the Fund has income effectively connected with a United States trade or business. 

 
In determining the advisability of an investment in the Fund, foreign investors should consult  their own tax 

advisors concerning (i) whether they will be treated as being engaged in a United States trade or business or having 
a permanent establishment in the United States, (ii) whether gain from the sale of Units is effectively connected 
with their conduct of a United States trade or business or a permanent establishment in the United  States, 
(iii) the income tax consequences relating to the ownership of Units in their own particular circumstances, and 
(iv) the tax consequences of owning Units under the internal tax laws of the foreign investor’s home country. 

 
It should be noted that a number of issues discussed in this Memorandum have not been definitively 

resolved by statutes, regulations, rulings or judicial opinions. Accordingly, no assurances can be given that the 
conclusions expressed herein will be accepted by the IRS, or, if contested, would be sustained by a court, or that 
legislative changes or administrative pronouncements or court decisions may not be forthcoming that would 
significantly alter or modify the conclusions expressed herein. You are urged to consult your own tax counsel 
regarding the tax consequences of an investment in Units. 

 
INVESTMENT BY QUALIFIED PLANS AND IRAS 
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In General 

 
In considering an investment in the Fund of the assets of an employee benefit plan (as defined in Section 

3(3) of ERISA”) or an individual retirement account (“IRA”), a fiduciary or any other person responsible for 
investment of the plan or IRA investments, taking into account the facts and circumstances of such plan or IRA, 
should consider, among other things: (i) whether the investment is in accordance with the documents  and instruments 
governing such plan or IRA, (ii) the definition of plan assets under ERISA, (iii) whether the investment satisfies the 
diversification requirements of Section 404(a)(1)(C) of ERISA (or other applicable law), (iv) whether, under Section 
404(a)(1)(B) of ERISA (or other applicable law), the investment is prudent, considering the nature of an investment 
in and the compensation structure of the Fund and the fact that there is not expected to be a market created in 
which the Units can be sold or otherwise disposed of, (v) that the Fund has had no history of operations, (vi) whether 
the Fund or any affiliate is a fiduciary or a party in interest to the plan or IRA, (vii) the need to annually value the 
Units, and (viii) whether an investment in the Fund will cause the plan or IRA to recognize UBTI. See “Federal 
Income Tax Consequences – Investment by Qualified Plans and IRAs - Unrelated Business Taxable Income.” The 
prudence of a particular investment must be determined  by  the responsible fiduciary or other person (usually the 
trustee, plan administrator, or investment manager) with respect to each employee benefit plan or IRA, taking into 
account all of the facts and circumstances of the investment. 

 
Potential employee benefit plan and IRA investors should also take into consideration the limited liquidity 

of an investment in the Fund as it relates to applicable minimum distribution requirements of the Code. If the Units 
are held in the IRA or employee benefit plan at the time mandatory distributions are required to commence to the 
IRA beneficiary or plan participant, applicable law may require the in kind distribution of Units. Such distribution 
must be included in the participant’s or beneficiary’s taxable income for the year of receipt of the Units (at then 
current fair market value) without any cash distributions with which to pay the tax liability. 

ERISA provides that Units may not be purchased by an employee benefit plan if the Fund or an 
affiliate of the Fund is a fiduciary or party in interest (as defined in Sections 3(21) and 3(14) of ERISA) to the plan 
unless such purchase is exempt from the prohibited transaction provisions of Section 406 of ERISA. Under ERISA, 
it is the duty of the fiduciary responsible for purchasing the Units not to engage in such transactions. 

 
Code Section 4975 has similar restrictions applicable to transactions between disqualified persons and an 

employee benefit plan or IRA, which could result in the imposition of excise taxes on the Fund or loss of tax- 
exempt status of the IRA. 

 
Plan Asset Regulations 

 
An investment in the Fund by an employee benefit plan or IRA could also violate ERISA or the Code if, 

under applicable Department of Labor (“DOL”) regulations, the Fund assets are considered to be assets of the plan 
or IRA. The DOL has promulgated final regulations (“DOL Regulations”), 29 C.F.R. Section 2510.3-101, that define 
what constitutes “Plan Assets” in a situation in which an employee benefit plan or IRA invests in a partnership, 
or other similar entity. If assets of the Fund are classified as Plan Assets, the significant penalties discussed below 
could be imposed under certain circumstances. 

 
Under the DOL Regulations, if an employee benefit plan or IRA invests in an equity interest of an entity 

that is neither a publicly offered security nor a security issued by an investment Fund registered under the 
Investment Fund Act, its assets include both the equity interest and an undivided interest in each of the 
underlying assets of the entity, unless it is established that the entity is an “operating Fund,” or equity participation 
in the entity by benefit plan investors is not “significant.” 

 
The Units will not qualify as publicly offered securities nor will they be issued by an investment Fund 

registered under the Investment Fund Act. 
 

Nonetheless, if one of the exceptions described below is satisfied, Fund assets may avoid being classified as 
Plan Assets. Fund assets may be excluded from Plan Assets under the DOL Regulations if the Fund is an 
“operating Fund.” The term “operating Fund” includes an entity that is a “real estate operating Fund,” as defined 
in the DOL Regulations. Under the DOL Regulations, an entity is a “real estate operating Fund” if: 
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(i) for any day during a 90-day annual valuation period at least 50% of its assets, valued at cost (other 
than short-term investments pending long-term commitment or distribution to investors), are invested in real estate 
that is managed or developed by such entity and with respect to which such entity has the right to substantially 
participate directly in the management or development activities; and 

 
(ii) the entity, in the ordinary course of its business, is engaged directly in real estate management or 

development activities. Example (8) in the DOL Regulations indicates that an entity may still qualify as a “real 
estate operating Fund” when management of the entity’s real estate may be performed by independent contractors if 
the entity retains certain control over the independent contractor and frequently consults with and advises the 
independent contractor. 

 
The Manager believes that the Fund should satisfy the definition of an operating Fund. However, because 

this determination involves questions of fact regarding future activities, complete assurance on this issue cannot 
be provided. Further, it should be noted that it is possible the Fund would not qualify as a real estate operating 
Fund in each year of its existence. That is, the fact that the Fund satisfies the real estate operating Fund rules in one 
year has no bearing on its ability to satisfy such rules in later years. 

 
If the Fund is classified as a “real estate operating Fund,” an investment by an employee benefit plan or 

IRA in the Fund should be treated only as an investment in an equity interest in the Fund and not as an investment in 
an undivided interest in each of the Fund’s assets. There is no authority regarding whether the ownership and 
operation of an Investment will qualify the Fund as a “real estate operating Fund.” As a result, qualified plan and 
IRA investors should not rely on the Fund being deemed an “operating Fund”  for purposes  of  the  DOL  Regulations.
  

However,  the  qualified  plan  or  IRA  may  qualify  for  the  exemption  for “significant” participation 
exemption described below. 

 
If the Fund does not qualify as an “operating Fund” under DOL Regulations, an employee benefit plan or 

IRA investment in the Fund will be treated as an investment in an equity interest in the Fund, and not as an 
investment in an undivided interest in each of the underlying assets, only if equity participation in the Fund by 
benefit plan investors (i.e., employee benefit plans and IRAs) is not “significant.” Under the DOL Regulations, 
equity participation in the Fund by benefit plan investors would be “significant” on any date if, immediately after 
the most recent acquisition of any equity interest in the Fund, 25% or more of the total value of the Units is held by 
benefit plan investors. In determining whether the 25% benefit plan investors’ ownership is met, the ownership of 
any person with discretionary authority with respect to Fund assets is disregarded. The Operating Agreement prohibits 
benefit plan investors from acquiring 25% or more of the total value of the Units. If the Fund complies with this 
prohibition, the Fund should qualify for the exemption from the DOL Regulations offered to entities in which benefit 
plan participation is not “significant.” However, if, for any reason, the 25% limitation is not met, then the issues 
described below will arise (unless the Fund is an operating Fund). 

 
Impact of Fund’s Holding Plan Assets 

 
If the Fund is deemed to hold Plan Assets, additional issues relating to the Plan Assets and “prohibited 

transaction” concepts of ERISA and the Code arise. Anyone with discretionary authority with respect to Fund assets 
could become a “fiduciary” of the employee benefit plans or IRAs within the meaning of ERISA. As a fiduciary, 
such person would be required to meet the terms of the employee benefit plan or IRA regarding asset investment 
and would be subject to prudent investment and diversification standards. Any such fiduciary could be a defendant in 
an ERISA lawsuit brought by the DOL, an employee benefit plan participant or another fiduciary to require that 
Fund assets and the investment and stewardship thereof meet these and other ERISA standards. 

 
In addition, if the Fund is deemed to hold Plan Assets, investment in the Fund might constitute an improper 

delegation of fiduciary responsibility to the Manager and expose the fiduciary of an employee benefit plan investor 
to co-fiduciary liability under ERISA for any breach by the Manager of its ERISA fiduciary duties. 

 
Section 406 of ERISA and Code Section 4975(c) also prohibit employee benefit plans from engaging in 

certain transactions with specified parties involving Plan Assets. Code Section 4975(c) also prevents IRAs from 
engaging in such transactions. 
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One of the transactions prohibited is the furnishing of services between a plan and a “party in interest” or a 
“disqualified person.” Included in the definition of “party in interest” under Section 3(14) of ERISA and the definition 
of “disqualified person” in Code Section 4975(e)(2) are “persons providing services to the plan.” If the Manager or 
certain entities and individuals related to the Manager has previously provided services to an employee benefit plan 
or IRA investor, then the Manager could be characterized as a “party in interest” under ERISA and/or a “disqualified 
person” under the Code with respect to such benefit plan investor. 

 
If such a relationship exists, it could be argued that, because the Manager shares in certain Fund distributions 

and tax allocations in a manner disproportionate to its capital contributions to the Fund, the Manager is being 
compensated directly out of Plan Assets rather than Fund assets for the provision of services, i.e., establishment of 
the Fund and making it available as an investment to the employee benefit plan or IRA. If this were the case, absent 
a specific exemption applicable to the transaction, a prohibited transaction could be determined to have occurred 
between the employee benefit plan or IRA and the Manager. 

 
If the Fund’s assets are treated as Plan Assets, a prohibited transaction would also occur if a party with whom 

the Fund enters into a transaction is a “party in interest” or “disqualified person” with respect to an employee 
benefit plan or IRA. 

 
Another type of transaction prohibited by ERISA and the Code is one in which fiduciaries of an employee 

benefit plan or the person who establishes an IRA engage in self-dealing.  Accordingly, Affiliates of the Manager 
are not permitted to purchase Units with assets of any benefit plan investor if they (i) have investment discretion 
with respect to such assets or (ii) regularly give individualized investment advice that serves as the primary basis for 
the investment decisions made with respect to such assets. 

 
If the Fund’s assets are treated as Plan Assets and if it is determined that the acquisition of a Unit by an 

employee benefit plan (or another transaction of the Fund) constitutes a prohibited transaction, then any party in 
interest, which may include a fiduciary or sponsor of an employee benefit plan, that has engaged in any such 
prohibited transaction could be required to: (i) restore to the employee benefit plan any profit realized on the 
transaction; (ii) make good to the employee benefit plan any losses suffered by the employee benefit plan as a result 
of such investment; (iii) pay an excise tax equal to 15% of the amount involved (i.e., the amount invested in the 
Fund) for each year during which the investment is in place; and (iv) eliminate the prohibited transaction by 
reversing the transaction and making good to the Fund any losses resulting from the prohibited transaction. Moreover, 
if any fiduciary or party in interest is ordered to correct the transaction by either the IRS or the DOL and such 
transaction is not corrected within a 90-day period, the party in interest involved could also be liable for an 
additional excise tax in an amount equal to 100% of the amount involved (i.e., the amount invested in the Fund), for 
each taxable year commencing with the year in which the 90-day period expires and ending with the year in which 
the prohibited transaction is corrected. Also, the DOL could assert additional civil penalties against a fiduciary or any 
other person who knowingly participates in any such breach. 

 
With respect to investing IRAs, the tax-exempt status of the IRA could be lost if the investment (or another 

transaction of the Fund) constitutes a prohibited transaction under Code Section 408(e)(2). If the IRA were to lose 
its tax-exempt status, the entire value of the IRA would be considered to be distributed and taxable to the IRA 
sponsor. 

 
Annual Valuation 

 
A fiduciary of an employee benefit plan subject to ERISA is required to determine annually the fair market 

value of each asset of the plan as of the end of the plan’s fiscal year and to file a report with the IRS reflecting such 
value. When no fair market value of a particular asset is available, the fiduciary is generally required to make a 
good faith determination of that asset’s “fair market value” assuming an orderly liquidation at the time the 
determination is made. In addition, a trustee or custodian of an IRA must provide the participant and the IRS with a 
statement of the value of the IRA each year. In discharging its obligation to value assets of a plan,  a fiduciary subject 
to ERISA must act consistently with the relevant provisions of the plan and the general fiduciary standards of 
ERISA. 

 
To assist fiduciaries (and IRA trustees and custodians) in fulfilling their valuation and annual reporting 

responsibilities, the Fund will provide reports of the Fund’s annual determination of the current value of Units in 
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the Fund, if available and already in existence, to those fiduciaries (including IRA trustees and custodians) 
who identify themselves to the Fund as such and request the reports. The Fund valuation may be, but is not required 
to be, performed by independent appraisers. 

 
There can be no assurance (i) that the value established by the Fund could or will actually be realized by the 

Fund or an investor upon liquidation (in part because appraisal or estimated values do not necessarily indicate the 
price at which assets could be sold and because no attempt will be made to estimate the expenses of selling any 
assets of the Fund), (ii) that investors could realize such value if they were to try to sell their Units, or (iii) that such 
valuation complies with the requirements of ERISA or the Code. 

 
REPORTS 

 
The Manager will keep proper and complete records and books of account for the Fund. These books and 

records will be kept at the Fund’s principal place of business and each Member (or a duly authorized 
representative) will at all times, during normal business hours, have the right to inspect, examine and copy from 
them. 

 
The Manager will also have prepared and transmitted to the Members the following periodic reports: 

 
(1) Within 120 days after the end of each fiscal year of the Fund, an annual report containing a year-

end balance sheet, income statement and a statement of changes in financial position, all of which except the cash 
flow statement will be prepared in accordance with generally accepted accounting principles. 

 
(2) Within 75 days after the end of each Fund fiscal year, a copy of that portion of the Fund’s federal 

income tax return for such fiscal year or such other information as the Members may need to prepare their federal 
income tax returns. 

 
LITIGATION 

 
There are no legal actions pending against the Fund, or the Manager, nor, to the knowledge of management, 

is any litigation threatened against any of them, any of their management, or any Affiliate, which may materially 
affect operations or projected goals. 

 
 
 

ACCOUNTING MATTERS 
 

Method of Accounting 
 

The Fund will maintain its books and records and report its income tax results using the cash method of 
accounting. 

 
Fiscal Year 

 
Unless changed by the Manager as permitted under the Code, the fiscal year of the Fund will be the 

calendar year. 
 

Distributions 
 

Distributions made in the initial years of the Fund may be a return of capital and not investment 
income.  During its initial years, the Fund may show a Net Loss from operations. 

 
ADDITIONAL INFORMATION 

 
The Manager will answer inquiries from subscribers concerning the Fund and other matters relating to the 

offer and sale of the Units, and the Manager will afford subscribers the opportunity to obtain any additional 
information to the extent the Manager possesses such information or can acquire such information without 
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unreasonable effort or expense. 



 

EXHIBIT A 
 

OPERATING AGREEMENT 



 

EXHIBIT B 
 

INSTRUCTIONS TO INVESTORS AND SUBSCRIPTION AGREEMENT 
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