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NEITHER THE UNITED STATES SECURITIES AND EXCHANGE COMMISSION NOR ANY 

STATE REGULATORY AUTHORITY HAS APPROVED OR DISAPPROVED THIS 

OPERATING AGREEMENT OR THE UNITS PROVIDED FOR HEREIN.  ANY 

REPRESENTATION TO THE CONTRARY IS UNLAWFUL. 

 

THE UNITS HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS 

AMENDED (THE “SECURITIES ACT”) NOR REGISTERED NOR QUALIFIED UNDER ANY 

STATE SECURITIES LAWS.  THE COMPANY IS UNDER NO OBLIGATION TO REGISTER 

OR QUALIFY THE UNITS UNDER THE SECURITIES ACT OR ANY STATE SECURITIES 

LAWS. 

 

NO UNITS MAY BE OFFERED FOR SALE, SOLD, DELIVERED AFTER SALE, 

TRANSFERRED, PLEDGED, OR HYPOTHECATED UNLESS QUALIFIED AND REGISTERED 

UNDER THE SECURITIES ACT AND APPLICABLE STATE SECURITIES LAWS OR UNLESS, 

IN THE OPINION OF COUNSEL SATISFACTORY TO THE COMPANY, SUCH 

QUALIFICATION AND REGISTRATION IS NOT REQUIRED.  ANY TRANSFER (AS SUCH 

TERM IS DEFINED IN THIS OPERATING AGREEMENT) OF UNITS IS FURTHER SUBJECT 

TO OTHER RESTRICTIONS, THE TERMS AND CONDITIONS OF WHICH ARE SET FORTH 

HEREIN. 
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OPERATING AGREEMENT 

OF 

DIVERSYFUND PARK BLVD, LLC 

 

 THIS OPERATING AGREEMENT (this “Agreement”) is made and entered into effective as of 
April __, 2017 (the “Effective Date”) by and among the undersigned Members of DiversyFund Park Blvd, 
LLC, a Delaware limited liability company (the “Company”). 
 

WHEREAS, the Company was formed for the purpose of acquiring that certain parcel of real estate 
located at 3922-3932 Park Blvd, San Diego, California (the “Property”) and constructing a mixed-use 
commercial project on the Property consisting of approximately 58 multi-family units and ground-floor 
office space (the “Project”).  The parties to this Agreement are the members and managers of the Company, 
and intend, by this Agreement, to define their rights and obligations with respect to the Company’s 
governance and financial affairs and to adopt regulations and procedures for the conduct of the Company’s 
activities.  Accordingly, the parties agree as follows:   

 

ARTICLE I 
 

DEFINITIONS 
 

1.1 Definitions.  The following terms used in this Agreement shall have the following 
meanings (unless otherwise expressly provided herein): 

(a) “Act” means the Limited Liability Company Act, Title 6, Chapter 18 of the 
Delaware Code, as the same may be amended from time to time, and all references to specific 
sections thereof shall include any amended or successor provisions thereto. 

(b) “Additional Member” means any Person, other than a Substitute Member, 
admitted to the Company with all the rights of a Member pursuant to Article XI of this Agreement. 

(c) “Affiliate” means, with respect to any Person, any other Person directly or 
indirectly controlling, controlled by or under direct or indirect common control with such Person. 

(d) “Agreement” shall mean this Operating Agreement as originally executed and as 
amended from time to time. 

(e) “Capital Account” means the bookkeeping account maintained for each Member 
in accordance with Article VI below. 

(f)  “Common Member(s)” means the Member or Members of the Company that hold 
Common Units of the Company. 

(g) “Common Units” shall mean Units designated by the Company as “Common 
Units” with the rights and obligations associated with such Units as set forth in this Agreement. 

(h) “Company” means DiversyFund Park Blvd, LLC. 

(i) “Entity” means any general partnership, limited partnership, limited liability 
company, limited liability partnership, for-profit corporation, non-profit corporation, joint venture, 
trust, business trust, estate, cooperative association or other entity. 
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(j)  “Family” means spouse and descendants, including adopted persons of any 
generation and descendants of adopted persons of any generation, as well as blood descendants.  

(k) “Final Regulation” shall mean the United States Department of Labor’s Final 
Regulation relating to the definition of “plan assets” (29 C.F.R. §25l 0.3-101). 

(l) “Financial Insolvency” of a Person means: 

(i) the making of an assignment for the benefit of creditors by such Person; 

(ii) the filing of a voluntary petition in bankruptcy by such Person; 

(iii) the adjudication of such Person as bankrupt or insolvent; 

(iv) the filing by such Person of a petition or answer seeking for such Person any 
reorganization, arrangement, composition, readjustment, liquidation, dissolution or similar 
relief under any statute, law or regulation;  

(v) the filing of an answer or other pleading by such Person admitting or failing to 
contest the material allegations of a petition filed against such Person in any proceeding 
described in subsection (iv) above; 

(vi) the seeking, consent to, or acquiescence in by such Person of the appointment 
of a trustee, receiver, or liquidator of such Person or of all or any substantial part of such 
Person 's properties;  

(vii) the failure of any proceeding against such Person seeking reorganization, 
arrangement, composition, readjustment, liquidation, dissolution or similar relief under any 
statute, law or regulation to be dismissed within 120 days after its commencement; or the 
failure of any appointment, made without such Person's consent or acquiescence, of a 
trustee, receiver or liquidator of such Person or of all or any substantial part of such Person's 
properties to be vacated or stayed within 90 days after such appointment, or the failure of 
any such appointment to be vacated within 90 days after the expiration of any such stay; 
or 

(viii) the imposition of a charging order against the interest of a Member. 

(m) “Fiscal Year” means the Company's fiscal and taxable year. 

(n) “Governmental Plan Rule” means, with respect to any Member the governing body 
of which is a governmental or quasi-governmental agency authorized to adopt rules or policies 
having the force of law, any such rule or policy (unless specifically required by statute) that 
constitutes or gives effect to a financial, economic, portfolio or investment management plan or 
strategy. 

(o) “IRC” means the Internal Revenue Code of 1986, as amended, and all references 
to specific sections thereof shall include any amended or successor provisions thereto.  

(p) “DiversyFund” means DiversyFund, Inc., a Delaware corporation.  DiversyFund 
is the initial Manager of the Company.   
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(q) “Legal Incompetency” of an individual Person means a determination of such 
individual’s incompetency, whether for insanity, age, disability or other reason.  For this purpose, 
such determination shall be made by a duly licensed physician chosen by the Manager.  If the 
Manager's competency is questioned, the other Members may select the determining physician.  If 
such individual disputes such declaration, he may choose a second physician, and said two 
physicians shall choose a third physician, and the decision of the majority of said physicians as to 
the competency of such individual shall be binding on all parties.  Each party shall bear the cost of 
the physician chosen by it and the parties shall split the cost of the third physician. 

(r) “LLC Units” or “Units” means measures of ownership in the Company.  The 
Company shall issue both Common Units and Preferred Units.  The Common Units and the 
Preferred Units shall have the rights set forth herein.  Unless specifically designated, the term “LLC 
Units” or “Units” shall refer collectively to both the Common Units and Preferred Units. 

(s) “LLC Unit Percentage”, “Ownership Interest” or “interest” means the number of 
Units owned by a Member, divided by the total number of Units held by all Members (and 
thereafter, multiplying said fraction by 100 to arrive at a percentage).  Unless specifically 
designated, the “LLC Unit Percentage”, “Ownership Interest” or “interest” shall refer to the overall 
ownership interest in the Company.  If specifically designated, such as the “Common LLC Unit 
Percentage” or the “Preferred Unit Percentage”, then such phrase shall mean the number of 
Common Units or Preferred Units, as the case may be, owned by a Member, divided by the total 
number of Units of that class held by all Members (and thereafter, multiplying said fraction by 100 
to arrive at a Member’s Common LLC Unit Percentage or a Member’s Preferred Unit Percentage, 
as the case may be). 

(t) “Liquidation” means the liquidation of the Company or the liquidation of a 
Member's interest in the Company, as the context may require, and has the meaning set forth in 
Regulations Section 1.704-1(b)(2)(ii)(g). 

(u) “Majority in Interest” refers to Members whose LLC Unit Percentages aggregate 
in excess of fifty percent (50%) of the total Ownership Interests of all or any specified class or 
series of the Members entitled to participate in a particular action or decision.  If a greater 
percentage of LLC Unit Percentages is required, it shall be so specified herein.   

(v) “Manager” means each Person serving as the manager of the Company pursuant 
to Article IX below.  

(w) “Member” means each of the parties who executes a counterpart of this Agreement 
as a Member and each of the parties who may hereafter become Additional or Substituted Members. 

(x) “Net Capital Contribution” means, for each Preferred Member, the excess, if any, 
of such Member’s capital contribution(s) minus the aggregate of any distributions made to such 
Preferred Member pursuant Article VIII and Section 13.3 of this Agreement.  

(y) “Net Cash Flow” of the Company shall be determined for each Fiscal Year in 
accordance with sound, cash basis accounting principles and means (i) all cash receipts of the 
Company during such period, from whatever source, whether or not taxable, plus (ii) any cash that 
is released during such period from the cash reserves of the Company, referred to in (iv) below, 
less (iii) all cash expenditures and cash losses of the Company during such period, whether capital 
or current, tax deductible or nondeductible (including debt service payments, fees, expenses, etc. 
but excluding distributions to Members), and less (iv) reasonable additions during such period to 
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Company cash reserves deemed necessary by the Managers in their sole and absolute discretion for 
working capital, contingent liabilities, debt reserves, capital improvements and replacements, and 
investments. 

(z)  “Person” shall mean any individual or Entity, and the heirs, executors, 
administrators, legal representatives, successors, and assigns of such Person where the context so 
admits. 

(aa)  “Profits” or “Losses” means, for each Fiscal Year or other period, an amount equal 
to the Company's taxable income or loss for such year or period, as the case may be, as determined 
under IRC Section 703(a) (except that for this purpose all items of income, gain, loss or deduction 
required to be separately stated pursuant to IRC Section 703(a)(1) shall be included in the 
computation of taxable income or loss, notwithstanding IRC Section 703(a)(2)), with the following 
adjustments: 

(i) any income of the Company that is exempt from Federal income tax which is 
not otherwise taken into account in computing Profits or Losses shall be added to such 
taxable income or loss;  

(ii) any expenditures of the Company described in IRC Section 705(a)(2)(B), or 
treated as IRC Section 705(a)(2)(B) expenditures pursuant to Regulations Section 
1.704-1(b)(2)(iv)(b), which are not otherwise taken into account in computing Profits or 
Losses shall be subtracted from such taxable income or loss; and 

(iii) any items of income, gain, loss or deduction which are specially allocated 
pursuant to Paragraphs C.1(d) and C.2 of the Capital Accounting and Tax Addendum 
attached hereto shall not be included in the computation of Profits or Losses. 

(bb) “Preferred Member(s)” means the Member or Members of the Company that hold 
Preferred Units of the Company. 

(cc)  “Preferred Units” shall mean Units designated by the Company as “Preferred 
Units” with the rights and obligations associated with such Units as set forth in this Agreement, as 
amended from time to time, including pursuant to the “blank check” provisions set forth in Section 
5.1  

(dd) “Regulations” refers to the income tax regulations promulgated under the IRC, as 
amended from time to time (including corresponding revisions of successor regulations). 

 
(ee)  “Safe Harbor” means the method under which the fair market value of a Safe 

Harbor Partnership Interest is treated as being equal to the liquidation value of that interest, as 
defined in the Safe Harbor Regulation. 

(ff) “Safe Harbor Election” means the election by the Company of the Safe Harbor, as 
described in the Safe Harbor Regulation and Internal Revenue Service Notice 2005-43, issued on 
May 19, 2005. 

(gg) “Safe Harbor Partnership Interest” means an interest in the Company that is issued 
to a service provider in connection with services provided to the Company during such time as a 
Safe Harbor Election is in effect.  
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(hh) “Safe Harbor Regulation” means Proposed Treasury Regulations Section 1.83-
3(l), issued on May 19, 2005. 

(ii) “Significant Participation Test” shall mean a test that is satisfied if Persons that are 
“benefit plan investors” within the meaning of Section (f)(2) of the Final Regulation constitute or 
are expected to constitute (as determined by the Manager in its reasonable discretion) at least 
twenty-five percent (25%) in interest of the Members. 

(jj) “Substituted Member” means any Person admitted to the Company, other than an 
Additional Member, with all the rights of a Member pursuant to Article XI of this Agreement. 

(kk) “Transfer,” as a verb, means to sell, exchange, assign or otherwise transfer, 
mortgage, pledge, hypothecate or otherwise encumber property, whether voluntarily or 
involuntarily, by operation of law, order of any court, contract, gift, will, intestacy, Financial 
Insolvency, division of property in the context of a divorce or separation proceeding, or otherwise, 
and as a noun, the act of doing so. 

ARTICLE II 

FORMATION; PRINCIPAL PLACE OF BUSINESS; TERM 
 

2.1 Formation.  The Company was formed by the filing of the Certificate of Formation 
pursuant to the provisions of the Act.  The Members desire to govern the affairs of the Company by entering 
into this Agreement. 

2.2 Principal Place of Business.  The principal place of business of the Company, at which 
location the records required to be maintained by the Act shall be kept, is 600 West Broadway, Suite 1420, 
San Diego, California 92101.  The Manager may at any time change the principal place of business or 
designate additional places of business of the Company. 

2.3 Registered Office and Registered Agent.  The Company's registered office and name of 
registered agent shall be set forth in the Certificate.  In the event the registered agent ceases to act as such 
for any reason or the registered office shall change, the Manager shall promptly designate a replacement 
registered agent or file a notice of change of address, as the case may be.   

2.4 Term of the Company.  The term of the Company shall commence on the filing of the 
Certificate of Formation and shall continue for as long as permissible under the Act unless dissolved in 
accordance with the terms of this Agreement. 

 

ARTICLE III 

PURPOSES AND POWERS OF THE COMPANY 
 

The Company is organized for any and all lawful purposes for which companies may be organized 
pursuant to the Act, including but not limited to the acquisition, ownership, holding for investment, 
development, construction, management, sale, lease, rent, exchange and all other modes of dealing with all 
forms of real and personal property, tangible and intangible, wherever located. 
 

The Company shall have and may exercise all powers necessary to the accomplishment of its 
purposes without the necessity of their specific enumeration herein. 
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ARTICLE IV 
 

TAX AND ACCOUNTING MATTERS 

 
4.1 Characterization as a Partnership.  It is the intent of the Members that the Company be 

classified as a partnership for Federal and state income tax purposes.  Accordingly, this Agreement is 
written and shall be construed in a manner consistent with such intent and the Manager shall take no action 
inconsistent with such intent. 

4.2 Fiscal Year.  The Fiscal Year of the Company shall end on the last day of December of 
each year. 

4.3 Accounting Method.  The Company books of account shall be maintained and its income, 
gains, losses, deductions and credits shall be reported, on the accrual basis of accounting for financial 
reporting and on the cash basis of accounting for tax accounting purposes, applied consistently and in 
accordance with sound accounting principles.  The Manager may at any time change the financial and tax 
accounting method of the Company, subject to any applicable limitation of law or regulation. 

4.4 Tax Information.  As soon as reasonably practicable after the end of the Company Fiscal 
Year and in no event later than ninety (90) days after the end of such Fiscal Year, the Manager shall cause 
each Member to be furnished with a Schedule K-1 for such year and any other schedule or statement 
required by Federal income tax law. 

4.5 Tax Elections; Safe Harbor Election.  The Manager in its discretion may make any and all 
tax elections available to the Company, including without limitation the election provided for in IRC 
Section 754.   Further, the Members agree that, in the event the Safe Harbor Regulation is finalized, the 
Company shall be authorized and directed to make the Safe Harbor Election and the Company and each 
Member (including any Member to whom an interest in the Company is issued in connection with the 
performance of services) agrees to comply with all requirements of the Safe Harbor with respect to all 
interests in the Company issued in connection with the performance of services during such time as a Safe 
Harbor Election is in effect.  In the event the Safe Harbor Regulation is finalized, the Tax Matters Partner 
shall be authorized to and shall prepare, execute and file the Safe Harbor Election.   

4.6 Tax Matters Partner.  DiversyFund shall be the Tax Matters Partner of the Company as 
such term is defined in IRC Section 6231(a)(7). 
 

ARTICLE V 

CAPITAL STRUCTURE; CAPITAL CONTRIBUTIONS; LOANS 
 

5.1 Authorized Number of Units.   The Company is hereby authorized to issue up to 2,200 
Preferred Units and such number of Common Units or other Units as determined from time to time by the 
Manager.  At any time, and from time to time, the Manager may, without the approval of the Members, 
amend this Agreement to provide for the issuance of Preferred Units in series, to establish from time to time 
the number of Preferred Units to be included in each series and to determine the designations, powers, 
preferences, rights, qualifications, limitations and restrictions of each series of Preferred Units, up to the 
maximum of the 2,200 Preferred Units authorized under this Agreement.  After such time as the Company 
has issued all authorized 2,200 Preferred Units, the Company may also authorize and issue additional 
Preferred Units at the sole discretion of the Manager; provided, however, that the price of such Preferred 
Units is at least one thousand dollars ($1,000) per Preferred Unit.  When issuing Units, the Manager shall 
determine the price per Unit.  If any Preferred Units in a series of Preferred Units have not been issued, or 



 

8 
 

have been repurchased by the Company, the Manager may remove the designation from such Preferred 
Units, such that they will be available for designation in the future. Preferred Units will be deemed issued 
on the effective date that the Company accepts the respective subscription agreement for such Preferred 
Units, such effective date to be contingent upon the Company having received such subscription funds from 
escrow and the subscriber having verified its accreditation per the subscription agreement requirements. 

5.2 Initial Capital Contributions.  The Members have made capital contributions to the 
Company of cash, services and/or interests in property in the amounts and at the Fair Market Values set 
forth opposite their names in Schedule 1 attached hereto and made a part hereof by this reference.  The 
Manager may unilaterally adopt and execute on behalf of the Company amendments to Schedule 1 attached 
hereto to reflect changes in the Ownership Interests and capital contributions of the Members. 

(a) Common Units.  The Common Units in the Company shall be issued to the 
Common Members as set forth on Schedule 1.     

(b) Preferred Units.  The Preferred Units in the Company shall be issued to the 
Preferred Members as set forth on Schedule 1.  The Preferred Members have made capital 
contributions in the amounts set forth on Schedule 1 in exchange for the Preferred Units.    

(c) Voting Rights.  Both the Common Units and the Preferred Units shall have voting 
rights with one vote per Unit, regardless of whether the Unit is a Common or Preferred Unit.  Unless 
otherwise specified, references to a Majority in Interest, a Majority in Interest of the Members or 
similar reference, shall refer to approval of a Majority in Interest of the Members (both Common 
and Preferred) voting as a single voting group.  

5.3 Additional Capital Needs.  No Member shall be obligated to make any additional 
contributions to Company capital or loans to the Company without such Member's consent. However, 
Members may make additional capital contributions to the Company with the approval of the Manager as 
provided in this Section 5.3.  Further, in the event the Company has insufficient capital for its needs, it may 
raise additional capital by borrowing from Members or third parties on such commercially reasonable terms 
and conditions as the Manager and such Member or third party are able to agree upon.   

5.4 Return of Capital.  No Member shall be entitled to the return of its capital contribution to 
the Company except as specifically provided in this Agreement, but the Manager may decide in its sole 
discretion to return all or any portion of any Member’s capital contribution at any time so long as such 
return is made pursuant to priorities set forth in Section 8.1 below.   

5.5 Interest on Contributions.  No interest shall accrue or be paid on the balance in the Capital 
Account of any Member. 
 

ARTICLE VI 

CAPITAL ACCOUNTS 
 

A separate Capital Account shall be maintained for each Member.  In general, a Member's Capital 
Account shall be credited in the amount of such Member's contributions to capital and such Member's share 
of the Profits of the Company and shall be debited in the amount of any distributions of capital to such 
Member and such Member's share of the Losses of the Company, in accordance with IRC Section 704(b) 
and the Regulations promulgated thereunder, as more particularly set forth in the Capital Accounting and 
Tax Addendum attached hereto and made a part hereof by this reference. 
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ARTICLE VII 
 

ALLOCATION OF PROFITS AND LOSSES 
 

7.1 Allocation of Profits and Losses.  Subject to the special tax allocation rules set forth in the 
Capital Accounting and Tax Addendum attached hereto and made a part hereof by this reference, the 
Company’s Profit or Loss for any period for which Profit or Loss is allocated, will be allocated among the 
Members in such proportions as are necessary to cause, to the extent possible, each Member’s Capital 
Account (computed after such allocations) at the close of the Fiscal Year to equal the amount of distribution 
the Member would receive if the Company sold all of its assets for their book value  (as determined in 
accordance with Regulation Section 1.704-1(b)(2)(iv)), liquidated and distributed the proceeds of sale and 
other remaining assets under Section 13.3(c) as of the end of such period. 
 

7.2 Allocations in the Event of Transfer or Liquidation.  In the event of the transfer or 
Liquidation of a Member's entire interest in the Company, such Member's allocable share of Profits, Losses 
and any specially allocated items pursuant to the Capital Accounting and Tax Addendum attached hereto 
for the current taxable year of the Company through the date of transfer or Liquidation shall be calculated 
on the basis of an interim closing of the Company books as of such date, or on the basis of a daily proration 
through such date of Profits, Losses and any specially allocated items for the entire year, as the Liquidating 
Member and the Manager may agree. 
 

ARTICLE VIII 

DISTRIBUTIONS; REDEMPTIONS OF PREFERRED UNITS 
 

8.1        Preferred Units.   

14% Preferred Return.  Holders of Preferred Units shall be entitled to receive the 14% Preferred 
Return.   “14% Preferred Return” shall mean a cumulative, annually compounded preferential cash 
distributions in an amount equal to fourteen percent (14%) of the Stated Value (defined below) of 
the Preferred Units that have not been redeemed, per annum, as a return on, and not as a return of, 
capital.  On each Preferred Unit Distribution Payment Date until the Redemption Date (defined 
below), the 14% Preferred Return shall be distributed to the Preferred Members equal to fourteen 
percent (14%) per annum of the Stated Value of the Preferred Units that have not been redeemed. 
Distributions of 14% Preferred Return shall be cumulative, shall accrue for any respective Preferred 
Unit from the date such Preferred Unit was issued by the Company (the “Accrual Date”), and all 
distributions of 14% Preferred Return accrued to the scheduled date of payment shall be payable in 
cash via an ACH payment to the respective Preferred Member: (A) except to the extent such 
payments have been deferred under the definition of “14% Preferred Return”, quarterly on March 
30, June 30, September 30 and December 30 (each a “Quarterly Payment Date”), commencing on 
the first Quarterly Payment Date after the Company closes on the purchase of the Property (the 
“First Payment Date”) (with the first such payment to include the amount accrued from the period 
commencing on the Accrual Date and ending on the First Payment Date) and, (B) in the event of a 
redemption of Preferred Units, on the effective date of such redemption, as applicable (each of 
items (A) and (B), a “Preferred Unit Distribution Payment Date”). The amount of the distribution 
of 14% Preferred Return payable for any period shall be computed on the basis of a 360-day year 
of twelve 30-day months, and the amount of the distribution payable on the initial Preferred Unit 
Distribution Payment Date and for any period shorter than a full quarterly period for which 
distributions are computed shall be computed based on the ratio of the actual number of days 
elapsed in such quarterly period to 90 days. If any date on which distributions of 14% Preferred 
Return are to be made on the Preferred Units is not a Business Day, then such payment shall be 
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made on the first proceeding day that is a Business Day (and without any interest or other payment 
in respect of any such delay).  “Stated Value” shall mean the price paid by a Preferred Member to 
the Company for such Preferred Unit plus any annual compounded 14% Preferred Return less any 
amounts applied to the Stated Value pursuant to an Optional Redemption (defined below). 

(a) Limitation on Distributions. No distribution on the Preferred Units shall be declared or 
paid or set apart for payment by the Company at such time as the terms and provisions of any loan 
documents of the Company for the acquisition of the Property (the “Acquisition Loan”) prohibit 
such declaration, payment or setting apart for payment or the same is otherwise restricted or 
prohibited by law.  

(b) Distributions Cumulative. Distributions on the Preferred Units shall accrue whether or 
not (i) the terms and provisions of any agreement of the Company, including any agreement relating 
to the Acquisition Loan at any time prohibit the current payment of distributions, (ii) the Company 
has earnings, (iii) there are funds legally available for the payment of such distributions and (iv) 
such distributions are authorized and declared. Accrued but unpaid distributions on the Preferred 
Units shall accumulate as of the Preferred Unit Distribution Payment Date on which they first 
become payable. Distributions on account of arrears for any past distribution periods may be 
declared and paid at any time, without reference to a regular Preferred Unit Distribution Payment 
Date to holders of record of the Preferred Units on the record date fixed by the Company which 
date shall be not more than forty-five (45) days prior to the payment date.  Accumulated and unpaid 
distributions shall not bear interest, charge or premium. 

(c) No Further Rights. Holders of Preferred Units shall not be entitled to any distributions, 
whether payable in cash, units, other property or otherwise, in excess of the full cumulative 
distributions described herein. 

8.2 Distribution of Net Cash Flow.  The Net Cash Flow of the Company shall be distributed to the 
Members when and as determined by the Manager.  Net Cash Flow, when distributed, will be distributed 
to the Members in the following amounts and order of priority: 

(a) First, to the Preferred Members in compliance with the provisions of Section 8.1 above. 

(b) Thereafter, all remaining proceeds to the Common Member(s). 

All amounts being distributed to the Preferred Members or the Common Members, as the case may be, in 
this Article VIII shall be allocated among such Members pro rata in proportion to their respective number 
of Units in such class.   

8.3 Distributions Upon Termination.  Notwithstanding the foregoing, liquidating distributions in 
the event of Liquidation of the Company shall be made as set forth in Section 13.3 below. 

8.4 Amounts Withheld.  The Company is authorized to withhold from payments or distributions to 
the Members and to pay to any Federal, State, or local government any amounts required to be so withheld 
pursuant to the Internal Revenue Code or any provisions of any other Federal, State or local tax law.  All 
amounts so withheld and paid to any taxing authority with respect to any payment or distribution to the 
Members shall be treated as amounts paid or distributed to the Members pursuant to this Article VIII for 
all purposes under this Agreement. 

8.5 Redemption.  Except as expressly provided in this Section, the Preferred Units are not subject 
to redemption.   
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(a) Redemption. Upon the earlier to occur of (i) the sale of the Property or (ii) the closing 
of a construction loan (which shall not mean the Acquisition Loan) for the building and completion 
of the Project (such earlier occurrence, the “Redemption Date”), all of the Preferred Units will be 
redeemed by the Company for an amount equal to the Stated Value plus any accrued but unpaid 
14% Preferred Return (the “Redemption Price”).  

(b) Optional Redemption. All of the Preferred Units, or portions of the Preferred Units, 
may, at the Company’s option, be redeemed at any time, and from time to time, prior to the 
Redemption Date (an “Optional Redemption”) by the Company for an amount equal to the 
Redemption Price (or a proportionate amount thereof in the event of a partial redemption) as of the 
effective date of such redemption. Any payments upon a partial redemption of the Preferred Units 
shall be applied (i) first, to any accrued but unpaid 14% Preferred Return, and (ii) second, to the 
Stated Value. 

(c) Notice of Redemption. Notice of redemption will be sent via e-mail or electronic notice 
to each Preferred Member through the diversyfund.com investor portal by the Company, not less 
than two (2) nor more than sixty (60) calendar days prior to the Redemption Date. No failure to 
give or defect in such notice shall affect the validity of the proceedings for the redemption of any 
Preferred Units except as to the holder to whom such notice was defective or not given. In addition 
to any information required by law, each such notice shall state: (A) the intended date for 
redemption, (B) the portion of the applicable Redemption Price payable to such holder, and (C) the 
number of Preferred Units to be redeemed held by such holder, which number shall equal such 
holder’s pro rata share (based on the percentage of the total number of outstanding Preferred Units 
held by such holder) of the aggregate number of Preferred Units to be redeemed). 

(d) Procedures for Redemption. If the Company gives a notice of redemption in respect of 
Preferred Units (which notice will be irrevocable) then the Company’s obligation to make available 
the Redemption Price shall be deemed fulfilled (the “Redemption”) if, on or before the Redemption 
Date, (i) the Company pays each holder of Preferred Units in cash directly or (ii) the Company 
deposits irrevocably in trust for the exclusive benefit of the Preferred Units being redeemed funds 
sufficient to pay the applicable Redemption Price with irrevocable instructions and authority to pay 
such Redemption Price to the holders of the Preferred Units.  Upon a Redemption for any Preferred 
Unit: (i) distributions shall cease to accumulate on the Preferred Units or portions thereof called for 
redemption, (ii) the Preferred Units shall no longer be deemed to be outstanding and (iii) all rights 
of the holders thereof as holders of Preferred Units shall cease (except the right to receive the 
Redemption Price and any accumulated and unpaid distributions), unless the Company defaults in 
the payment thereof.  If any date fixed for redemption of Preferred Units is not a Business Day, 
then payment of the Redemption Price payable on such date will be made on the next succeeding 
day that is a Business Day (and without any interest or other payment in respect of any such delay) 
except that, if such Business Day falls in the next calendar year, such payment will be made on the 
immediately proceeding Business Day, in each case with the same force and effect as if made on 
such date fixed for redemption. If payment of the Redemption Price (if applicable) is improperly 
withheld or not paid by the Company, distributions on such Preferred Units will continue to 
accumulate from the original redemption date to the date of payment, in which case the actual 
payment date will be considered the date fixed for redemption for purposes of calculating the 
Redemption Price.  

 

ARTICLE IX 

RIGHTS AND DUTIES OF THE MANAGER 
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9.1 General Powers.   

(a) Subject to the provisions of Section 9.1(d) below, the Members hereby delegate 
management of the business and affairs of the Company to the Manager.  Except only those acts as 
to which approval by the Members is expressly required by this Agreement, the Manager shall have 
full and complete authority, power and discretion to manage and control the business of the 
Company and the Property, to make all decisions regarding those matters and to perform any and 
all other acts customary or incident to the management of the Company's business, including 
without limitation: 

(i) resolving any dispute connected with the usual and regular course of the 
Company's business or otherwise; 

(ii) issuing additional Units of the Company and/or create a new class of Units, 
subject to the restrictions in Section 5.1; 

(iii) borrow any indebtedness on behalf of the Company; 

(iv) any sale, lease, exchange, or other disposition of any portion, all or 
substantially all of the Company's property, whether in the usual and regular course of the 
Company's business or otherwise; or 

(v) enter into agreements with vendors, contractors and other service providers 
(including Affiliates of the Manager and/or Company, the Manager or Members); or 

(vi) any mortgage, pledge, dedication to the repayment of indebtedness, whether 
with or without recourse, or other encumbering of all or substantially all of the Company's 
property, whether in the usual and regular course of the Company's business or otherwise.   

(b) The Manager may, in its sole discretion, delegate any authority delegated to the 
Manager pursuant to this Agreement to any officer or agent. 

(c) Notwithstanding any other provision of this Agreement, a Majority in Interest of 
the Preferred Units must approve the following actions: 

(i) making a substantial change in the business purpose of the Company; or 

(ii) a conversion of the Company to another entity. 

9.2 Election of Initial Manager.  By their signatures hereto, the Members hereby elect 
DiversyFund, Inc. to act as the initial Manager.  

9.3 Fiduciary Duties.  Notwithstanding anything set forth in the Act or this Agreement to the 
contrary, the duties set forth in this Section 9.4 are the sole fiduciary duties owed by the Managers to the 
Company and/or the Members. 

(a) Duty of Care.  A Manager shall not be liable to the Company or to any Member for 
any loss sustained by the Company or a Member, unless the loss or damage shall have been the 
direct result of a knowing material violation of law by such Manager.  The Manager shall not be 
liable or obligated to the Company or the Members for any mistake of fact or judgment or for the 
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doing or failure to do of any act in conducting the business, operations and affairs of the Company 
which causes or results in any loss or damage to the Company or its Members. 

(b) Duty of Loyalty.  A Manager’s duty of loyalty to the Company and the Members is 
limited to holding in strict confidence and use Company Information in accordance with the same 
covenant of confidentiality imposed on the Members in this Agreement.  

 
9.4 Time Devoted to Company; Conflicts.  The Manager shall devote such time as is 

reasonably necessary for the operation of the business of the Company, provided, however, it is understood 
and agreed that the Manager is free to devote less than the Manager’s full time to the business of the 
Company and may engage in any other business or activity whatsoever.  Neither the Company nor any 
Member shall have any right, by virtue of this Agreement, to share or participate in such other investments 
or activities of the Manager or in the income or proceeds derived therefrom. 

9.5 Indemnification.  The Company shall indemnify, to the fullest extent of applicable law, 
any Person who is made a party to any threatened, pending, or completed action, suit, or proceeding, 
whether civil, criminal, administrative or investigative by reason of the fact that such Person is or was a 
Manager, against costs and expenses, including attorneys' fees, judgments, fines and amounts paid in 
settlement, actually and reasonably incurred by the Manager in connection with the action, suit or 
proceeding if such Person acted in good faith and in a manner such Person reasonably believed to be in or 
not opposed to the best interests of the Company, and, with respect to any criminal action or proceeding, 
had no reasonable cause to believe that such Person's conduct was unlawful.  The termination of any action, 
suit or proceeding by judgment, order, settlement, conviction, or upon a plea of nolo contendere or its 
equivalent, shall not, of itself, create a presumption that such Manager (a) did not act in good faith and in a 
manner which such Person reasonably believed to be in or not opposed to the best interests of the Company, 
and (b) with respect to any criminal action or proceeding, had reasonable cause to believe that such Person's 
conduct was unlawful. 

9.6 Resignation.  A Person serving as a Manager may resign at any time by giving written 
notice to the Members of the Company.  The resignation of a Manager shall take effect upon receipt of 
notice thereof or at such later time as shall be specified in such notice and, unless otherwise specified 
therein, the acceptance of such resignation shall not be necessary to make it effective. 

9.7 Reimbursement, Development and Construction Management Fees.  The Company will 
promptly reimburse the Manager for reasonable expenses properly incurred on the Company’s behalf, 
including without limitation (i) all out-of-pocket expenses associated with the organization of the Company 
or the syndication of interests therein; (ii) legal, accounting, audit, custodial and other professional fees as 
well as consulting fees relating to services rendered to the Company; (iii) banking, qualification, finders, 
depositary and similar fees or commissions; (iv) transfer, capital and other taxes, duties and costs incurred 
in acquiring, holding, selling or otherwise disposing of Company assets; (v) insurance premiums, property 
taxes, indemnifications, costs of litigation and other extraordinary expenses; (vi) costs of financial 
statements and other reports to Members as well as costs of all governmental returns, reports and other 
filings; (vii) travel and other expenses incurred in managing the Company; and (viii) the costs of services 
that could be performed directly for the Company or the Project by independent parties such as legal, 
accounting, secretarial or clerical, reporting, asset management, data processing and duplicating services 
but which are in fact performed by the Manager or its Affiliates, but not in excess of the amounts which the 
Company would otherwise pay to independent parties for comparable services in the same geographic 
locale under a commercially reasonable agreement, as determined in the business judgment of the Manager. 
The Company will also pay to the Manager (i) a development fee for the pre-construction phase of 
$157,500. The Company will also pay to an Affiliate of the Manager a construction management fee for 
the pre-construction phase of $90,000. 
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9.8 Dealings with Affiliates.  The Company may enter into business and contractual 
relationships and agreements of any kind with Affiliates of the Company or the Manager, at the sole 
discretion of the Manager. 
 

9.9 Competing Activities.  Except as otherwise provided in a written agreement to which the 
Company, on the one hand, and any Manager or Member, on the other hand, are parties, each Manager and 
Member and his or its respective representatives and Affiliates shall be free to engage in any activity on their 
own or by the means of any entity, and each Manager’s and Member’s fiduciary duty of loyalty and the 
“corporate opportunity doctrine,” as such doctrine has been described under general corporation law, is hereby 
eliminated to the maximum extent allowed by the Act.  Without limiting the generality of the foregoing, and 
except as otherwise provided in a written agreement to which the Company, on the one hand, and any Manager 
or Member, on the other hand, are parties, no Manager or Member or his or its respective Affiliates shall be 
required to refer opportunities to the Company, to account for any benefits from transactions in any way 
connected with the Company or its business nor under any obligation to refrain from, or disclose, dealings 
between the Company and such Manager or Member or his or its respective Affiliates, other than as specifically 
set forth in this Agreement. 

 
 

ARTICLE X 
 

RIGHTS AND OBLIGATIONS OF MEMBERS 
 

10.1 Limitation of Liability.  No Member shall be personally liable for any debts, obligations, 
liabilities or losses of the Company, regardless of the particular nature or source thereof, beyond such 
Member’s capital interest in the Company.  Notwithstanding the foregoing, unless otherwise excused by 
the Act, in the event a Member has in fact received the return, in whole or in part, of such Member's capital 
contribution, he shall be liable for and agrees to repay to the Company up to the amount of such returned 
contribution, to the extent required by the Act.   

10.2 Company Books.  The Manager shall maintain and preserve, during the term of the 
Company, the records required to be maintained by the Act.  Upon reasonable request, each Member shall 
have the right, during ordinary business hours, to inspect and copy such Company documents at the 
Member's expense.  The Manager shall cause to be distributed to the Members on a quarterly basis relevant 
financial information.  

10.3 Financial Statements.  The Manager shall cause to be prepared and sent to each Member 
as soon as practicable, but in any event within one hundred twenty (120) days after the end of each Fiscal 
Year, an unaudited income statement for such Fiscal Year and the Capital Account balance of such Member 
as of the end of such Fiscal Year.  Such financials shall be in reasonable detail and prepared in accordance 
with GAAP consistently applied with prior practice for earlier periods (with the exception of footnotes that 
may be required by GAAP). 

10.4 Priority and Return of Capital.  Except as expressly set forth in Sections 8.1 and 13.3, no 
Member shall have priority over any other Member, either as to the return of capital contributions or as to 
distributions; provided that this Section shall not apply to loans (as distinguished from capital contributions) 
which a Member has made to the Company. 

10.5 Unrelated Business Taxable Income. There is no requirement that the Company avoid or 
limit “unrelated business taxable income” for Members that are generally exempt from United States 
Federal income tax pursuant to Section 401 or 501 of the Code (each a “Tax-Exempt Member”).  The 
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Company intends to use leverage in connection with its investment activities, which is likely to generate 
unrelated business taxable income for Tax Exempt Members. 

 
10.6 Confidentiality. 

 
(a) The Members hereby acknowledge that the Company will be in possession of 

confidential information, the improper use or disclosure of which could have a material adverse 
effect upon the Company or upon one or more Members. 

 
(b) The Members acknowledge and agree that all information provided to them by or 

on behalf of the Company or the Manager concerning the business or assets of the Company, the 
Manager or a Member shall be deemed strictly confidential and shall not, without the prior consent 
of the Manager, be (i) disclosed to any Person (other than a Member) or (ii) used by a Member 
other than for a Company purpose or a purpose reasonably related to protecting such Member’s 
interest in the Company. The Manager hereby consents to the disclosure by each Member of 
Company information to such Member’s accountants, attorneys and similar advisors bound by a 
duty of confidentiality. The Manager further consents to the release by any Member to such 
Member’s own equity holders, of summary information concerning the Company’s financial 
performance and status. The foregoing requirements of this Section 10.7(b) shall not apply to a 
Member with regard to any information that is currently or becomes: (i) required to be disclosed 
pursuant to applicable law or a domestic national securities exchange rule (but in each case only to 
the extent of such requirement); (ii) required to be disclosed in order to protect such Member’s 
interest in the Company (but only to the extent of such requirement and only after consultation with 
the Manager); (iii) publicly known or available in the absence of any improper or unlawful action 
on the part of such Member; or (iv) known or available to such Member via legitimate means other 
than through or on behalf of the Company or the Manager. For purposes of this Section, Company 
information (including information relating to another Member) provided by one Member to 
another shall be deemed to have been provided on behalf of the Company. 

 
(c) To the extent permitted by applicable law, and notwithstanding the provisions of 

Section 10.2, the Manager may, in its sole and absolute discretion, keep confidential from any 
Member information to the extent the Manager reasonably determines that: (i) disclosure of such 
information to such Member likely would have a material adverse effect upon the Company or a 
Member due to an actual or likely conflict of business interests between such Member and one or 
more other parties or an actual or likely imposition of additional statutory or regulatory constraints 
upon the Company or a Member; or (ii) in the case of a Member that the Manager reasonably 
determines cannot or will not adequately protect against the improper disclosure of confidential 
information, the disclosure of such information to a non-Member likely would have a material 
adverse effect upon the Company or a Member. The foregoing provisions of this Section 10.7(c) 
shall not apply to permit the Manager to keep confidential from a Member: (i) any information that 
such Member requires to comply with applicable law or a domestic national securities exchange 
rule; (ii) such Member’s Capital Account balance; or (iii) for a period exceeding twelve (12) 
months, any specific item of summary balance sheet-type information with regard to the Company.  

 
(d) The Members: (i) acknowledge that the Manager is expected to acquire 

confidential third party information that, pursuant to related fiduciary, contractual, legal or similar 
obligations, cannot be disclosed to the Company or the Members; and (ii) agree that neither the 
Manager nor its members shall be in breach of any duty under this Agreement or the Act in 
consequence of acquiring, holding or failing to disclose such information to the Company or the 
Members so long as such obligations were undertaken in good faith.  
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ARTICLE XI 

ADMISSION OF NEW MEMBERS 
 

No Person shall be admitted to the Company as an Additional or Substituted Member without the 
express, written consent of the Manager.  An Additional or Substituted Member shall execute and deliver 
all documents necessary to reflect such Member's admission to the Company and such Member's agreement 
to be bound by the terms and conditions of this Agreement.  An Additional or Substituted Member shall 
thereupon be entitled to all of the rights and be subject to all of the duties and liabilities of membership in 
the Company.  This Agreement shall be amended as necessary to conform to the changed conditions of the 
Company. 

 

ARTICLE XII 
 

TRANSFER OF MEMBER'S INTEREST 
 

12.1 Non-Transferability of Interest.  Except as otherwise provided in this Article XII, a 
Preferred Member may not Transfer all or any portion of such Member’s interest in the Company at any 
time to any Person without the advanced written consent of the Manager, which may be withheld for any 
or no reason.  Without limiting the generality of the foregoing, no Transfer may be made if, as determined 
by the Company such Transfer: (i) when added to the total of all other interests in the Company transferred 
within the period of twelve (12) consecutive months prior to the proposed date of Transfer, would result in 
the termination of the Company for tax purposes under IRC Section 708, unless such Transfer is specifically 
consented to by the Manager; (ii) will result in the assets of the Company becoming ERISA plan assets 
under the Final Regulation,  or (iii) is not the subject of an effective registration under, or is not exempt 
from the registration requirements of, applicable state and federal securities laws. 
 

ARTICLE XIII 

DISSOLUTION AND TERMINATION 

 
13.1 Dissolution and Continuation.  The Company shall be dissolved upon the occurrence of 

any of the following events: 

(a)  when the period fixed for the duration of the Company shall expire; or 

(b)  upon the sale of the Property and the distribution of all Net Cash Flows in 
accordance with Article 8 above; or 

(c) upon the vote of the Manager and a Majority in Interest of the Members in favor of 
dissolution. 

The death, Financial Insolvency, Legal Incompetency, withdrawal, retirement, resignation, expulsion or 
dissolution of any Member shall not of itself cause the dissolution of the Company. 
 

13.2 Winding Up the Company.  Upon dissolution of the Company, the Manager shall 
immediately commence to wind up the affairs of the Company and shall engage in an orderly disposition 
of its assets where such can be done at a fair value (except to the extent the Manager may determine to 
distribute any assets to the Members in kind).  The items comprising the Profits or Losses of the Company, 
as the case may be, as well as any specially allocated items for the Fiscal Year in which the Company is 
terminated, shall continue to be allocated to the Members or their representatives and be credited or charged 
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to their respective Capital Accounts in accordance with Articles VI and VII, above.  Further, the Capital 
Accounts of the Members or their representatives shall be adjusted as required by Paragraph B.2(c) of the 
Addendum attached hereto. 

13.3 Distribution of Liquidation Proceeds. 

Subject to applicable laws and the provisions above in this Section regarding Preferred Units, pursuant to 
the winding up of the Company's affairs, the Company assets and the proceeds from the disposition of 
Company assets shall be applied in order of priority as follows: 

(a)  First, to creditors of the Company (whether or not Members of the Company); 

(b)  Next, to any reserves which the Manager(s) reasonably deem necessary for 
contingent or unforeseen liabilities or obligations of the Company (which reserves when they 
become unnecessary shall be distributed in accordance with the provisions of clause (c), below); 
and 

(c)  Next, an amount equal to the sum of (i) a liquidation preference equal to the Stated 
Value of such Preferred Units and (ii) any accumulated and unpaid distributions thereon, whether 
or not authorized or declared, to the date of payment. If, upon such voluntary or involuntary 
liquidation, dissolution or winding-up, there are insufficient assets to permit full payment of 
liquidating distributions to the holders of Preferred Units, all distributions accumulated and payable 
on all Preferred shall be paid in full or declared and irrevocably deposited in trust for immediate 
payment to the respective holders of such Preferred Units before any distribution shall be paid to 
holders of Common Units; and 

(d) Finally, the remaining assets, if any, shall, be distributed among the Members pursuant 
to Article VIII (after Profits and Losses are allocated such that distributions in accordance with this 
Section 13.3(c) will be distributions in accordance with Capital Accounts).  

For purposes of determining the amount of such distributions, all Company assets shall be valued at their 
then fair market value, and any gains or losses that arise from their sale or, in the event of distributions to 
be made in kind, that would arise assuming such a sale were made, shall be allocated as specified in Article 
7 and in accordance with Treasury Regulation § 1.704-1(b)(2)(iv)(f).  When all debts, liabilities, and 
obligations of the Company have been paid or discharged, or adequate provision has been made to do so, 
and all of the remaining property and assets of the Company have been distributed to the Members, Articles 
of Dissolution shall be executed and filed with the Division as required by the Act. 

13.4 Return of Capital Contributions.  A Member shall not be entitled to the return of specific 
property contributed to the Company nor to any payments in liquidation of such Member's interest in the 
Company other than in cash. 

13.5 Negative Capital Account Balance.  A negative balance in any Member's Capital Account 
which exists upon termination of the Company (after the allocation of all Profits and Losses through 
termination) shall not constitute a debt or liability of such Member to the Company, to any creditor of the 
Company, to any other Member, or to any other Person for any purpose whatsoever, and such Member shall 
have no obligation to make any additional capital contribution to the Company by reason of such negative 
balance.  

ARTICLE XIV 
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MISCELLANEOUS PROVISIONS 
 

14.1 Amendments.  This Agreement may be amended, or amended and restated, at any time 
upon the affirmative vote of the Manager and a Majority in Interest of the Members; provided, however, 
the Manager may amend the Agreement as provided in Section 5.1 and may make technical amendments 
to the Agreement at any time which do not affect the economic interests of the Members as necessary in 
order to maintain the Agreement in compliance with applicable tax and limited liability company law.  In 
addition, the Manager may unilaterally amend Schedule 1 to reflect changes in ownership.   

14.2 Limited Power of Attorney. The Preferred Members hereby irrevocably grant to the 
Manager a limited power of attorney to undertake the following actions on behalf of the Preferred Members 
and/or the Company without any action on the part of the Members by special or general power of attorney 
or otherwise: 

(a) To make any changes to this Agreement as requested or required by any lender which 
may be required to obtain financing including, but not limited to, complying with any special 
purpose entity requirements; 

(b) Pledge the Company’s issued and outstanding Membership Interests of the Members 
to any lender that requires the same in connection with such lender’s loan of debt capital to the 
Company to cover a portion of the Construction Cost of the Project; and 

(c) To execute, acknowledge and deliver any and all instruments to effectuate the 
foregoing, including the execution, acknowledgment and delivery of any such instrument by the 
attorney-in-fact for the Manager under a special or limited power of attorney, and to take all such 
actions in connection therewith as the Manager shall deem necessary or appropriate with the 
signature of the Manager acting alone. 

14.3 Notices.  Except as otherwise provided herein, any notice, election, or communication 
required or permitted to be given by any provision of this Agreement shall be in writing and shall be deemed 
to have been sufficiently given or served for all purposes if delivered personally to the party or to an 
executive officer of the party to whom the same is directed or three (3) days after being sent by United 
States mail, certified or registered mail, postage prepaid, and with respect to a Member, addressed to such 
party’s address set forth in the records of the Company and with respect to the Company, addressed to the 
Company’s address on file with the Delaware Division of Corporations at the time of such notice  Any such 
address may be changed by notice given in the above manner. 

14.4 Governing Law; Jurisdiction; Waiver.  This Agreement is entered into under and shall be 
governed by and construed in accordance with the laws of the State of Delaware, excluding that State’s 
choice-of-law principles, and all claims relating to or arising out of this Agreement, or the breach thereof, 
whether sounding in contract, tort or otherwise, shall likewise be governed by the laws of the State of 
Delaware, excluding that State’s choice-of-law principles.  The parties hereby subject themselves to the 
exclusive jurisdiction of the federal and state courts located within the State of California and agree that the 
exclusive venue and place of jurisdiction for any lawsuit arising under or related to the sale of the Preferred 
Units, this Agreement or the Property shall be in the federal or state courts located within San Diego County, 
California. Furthermore, the parties hereto do FULLY AND FOREVER WAIVE ALL OF THEIR 
RESPECTIVE RIGHTS TO A TRIAL BY JURY FOR ANY PROCEEDING ARISING OUT OF THIS 
AGREEMENT OR RELATED TO THE SALE OF PREFERRED UNITS. 
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14.5 Construction.  Whenever the singular number is used in this Agreement and when required 
by the context, the same shall include the plural, and the masculine gender shall include the feminine and 
neuter genders, and vice versa. 

14.6 Headings.  The headings in this Agreement are inserted for convenience only and are not 
intended to describe, interpret, define or limit the scope, extent or intent of this Agreement or any provision 
hereof. 

14.7 Binding Effect.  Each and all of the covenants, terms, provisions and agreements herein 
contained shall be binding upon and inure to the benefit of the parties hereto and, to the extent permitted 
by this Agreement, their respective heirs, legal representatives, successors and assigns. 

14.8 Counterparts.  This Agreement may be executed in counterparts and by facsimile, PDF 
format or other electronic copy, each of which shall be deemed an original but all of which shall constitute 
one and the same instrument.  Without limiting the generality of the foregoing, a counterpart signature page 
to a Subscription Agreement referring to this Agreement and indicating that it is a counterpart signature 
page hereto shall be a counterpart signature page to this Agreement. 

 [Signatures on following pages] 



 

Signature Page to Operating Agreement 
 

IN WITNESS WHEREOF, this Agreement has been executed as of the date indicated below by the 
following Members, whose respective mailing addresses are set forth opposite their signatures.  By their 
signatures below said Members do hereby affirm that they have read the foregoing Agreement and are 
familiar with its contents and they do hereby verify the truthfulness thereof. 

 
 
Mailing Address: 
 
600 West Broadway, Suite 1420 
San Diego, California 92101 
 

 
 
COMMON MEMBER and MANAGER: 
 
DIVERSYFUND, INC. 
a Delaware corporation 
 

 
 

By:   
Name: 
Title: 
 
 

 
 
  



 

Signature Page to Operating Agreement 
 

SIGNATURE PAGE TO OPERATING AGREEMENT  

OF  

DIVERSYFUND PARK BLVD, LLC 
 
 

IN WITNESS WHEREOF, the undersigned has executed this signature page to, and agrees to be 
bound as a “Preferred Member” by, the Operating Agreement for DiversyFund Park Blvd, LLC, as 
amended, to which this signature page is attached.    
 
 
PREFERRED MEMBER: 
 
Print Name of Member:______________________ 
 
Signed:____________________________________ 
 
 
Date:  _____________________________ 
 
 

IF SIGNING FOR AN ENTITY/TRUST: 

 
Authorized Person Name (if signing for an entity):   
 
_______________________________________ 
 
Authorized Person Title (if signing for an 
entity):_________________________________ 
 
 

 
 
 
 
 
 

 
 
 

 
 

 
 

       
     
  



 

Schedule 1 
 

 
 
 

SCHEDULE 1 

 

Capital Contributions 

(As of _______________) 

 
 

 

 

Common Members 

Description of 

Contribution 

 

Common 

Units 

 

Date Issued 

LLC Unit 

Percentage by 

Class 

 

      
DiversyFund, Inc. Services  __________ 100%  
        

TOTAL COMMON UNITS    __________ 100%  
      

 
Preferred Members  

 

Preferred 

Units 

 

Date  

Issued 

LLC Unit 

Percentage by 

Class 

Percentage 

of Preferred 

Units 

      
      

TOTAL PREFERRED UNITS $ ________ _______ _______ 100% 
 



 

CAPITAL ACCOUNTING AND TAX ADDENDUM 

 

 
A. DEFINITIONS 
 

The following additional definitions are supplied for purposes of this Addendum: 
 

(a) “Adjusted Capital Account” means a Member's Capital Account as of the end of 
any fiscal year, increased by the amount of any deficit balance in such Member’s Capital Account 
which such Member is unconditionally obligated to restore to such Member’s Capital Account, or 
is deemed obligated to restore pursuant to the penultimate sentence of Regulations Sections 
1.704-2(g)(1) and 1.704-2(i)(5), and decreased by the items described in Regulations Section 
1.704-1(b)(2)(ii)(d)(4), (5) and (6).  The foregoing definition of Adjusted Capital Account is 
intended to comply with the provisions of Regulations Section 1.704-1(b)(2)(ii)(d) and shall be 
interpreted consistently therewith. 

(b) “Adjusted Tax Basis” means the adjusted tax basis of property for Federal 
income tax accounting purposes. 

(c) “Book Depreciation” means for each Company Fiscal Year or other period, an 
amount equal to the Tax Depreciation for such year or other period, except that if the Book Value 
of an asset differs from its adjusted tax basis at the beginning of such year or other period, Book 
Depreciation shall be an amount which bears the same relationship to such beginning Book Value 
as the Tax Depreciation for such year or other period bears to such beginning Adjusted Tax Basis; 
provided, however, that if the Tax Depreciation for such year is zero, Book Depreciation shall be 
determined with reference to such beginning Book Value using any reasonable method selected 
by the Manager.  The foregoing definition of Book Depreciation is intended to comply with the 
provisions of Regulations Section 1.704-1(b)(2)(iv)(g)(3) and shall be interpreted consistently 
herewith. 

(d) “Book Value” means the value of property as reflected on the books of the 
Company in accordance with Paragraph B.2 of this Addendum. 

(e) “Fair Market Value” means the fair market value of property, unreduced by any 
liabilities secured by such property.  For the purpose of applying the capital accounting rules set 
forth in Paragraphs B.1(b) and B.1(g) of this Addendum and for purposes of Paragraph B.2(a) of 
this Addendum, such fair market value shall be determined without regard to the amount of any 
nonrecourse indebtedness secured by such property, in accordance with IRC Section 752(c).  For 
all other purposes and provisions of this Agreement, such fair market value shall be deemed to be 
no less than the amount of any nonrecourse indebtedness secured by such property, in accordance 
with IRC Section 7701(g) and Regulations Section 1.704-1(b)(2)(iv)(e)(1). 

(f) “Partner Nonrecourse Liability” means any liability to the extent such liability is 
nonrecourse to the Company and a Member (or related person) bears the economic risk of loss as 
set forth in Regulations Section 1.704-2(b)(4). 

(g) “Partner Nonrecourse Debt Minimum Gain” means the aggregate amount by 
which Partner Nonrecourse Liabilities, if any, exceed the adjusted tax bases of the Company 
properties which they encumber, as set forth in Regulations Sections 1.704-2(b)(2) and 1.704-
2(i)(2). 



 

 

 

(h) “Partner Nonrecourse Deductions” means items of loss, deduction or IRC 
Section 705(a)(2)(B) expenditures that are attributable to a Partner Nonrecourse Liability, as set 
forth in Regulations Section 1.704-2(i)(1).  The amount of Partner Nonrecourse Deductions for a 
Company fiscal year equals the net increase, if any, in the amount of Partner Nonrecourse Debt 
Minimum Gain during such fiscal year, reduced (but not below zero) by the distribution of 
proceeds of any Partner Nonrecourse Liability made during such fiscal year to the Member (or 
Members) bearing the economic risk of loss for such liability which are both attributable to such 
liability and allocable to an increase in Partner Nonrecourse Debt Minimum Gain, as set forth in 
Regulations Section 1.704-2(i)(2). 

(i) “Partnership Minimum Gain” means the aggregate amount by which Partnership 
Nonrecourse Liabilities, if any, exceed the adjusted tax bases of the Company properties which 
they encumber, as set forth in Regulations Sections 1.704-2(b)(2) and 1.704-2(d). 

(j) “Partnership Nonrecourse Deductions” means items of loss, deduction or IRC 
Section 705(a)(2)(B) expenditures that are attributable to Partnership Nonrecourse Liabilities, as 
set forth in Regulations Section 1.704-2(b)(1).  The amount of Partnership Nonrecourse 
Deductions for a Company fiscal year equals the net increase, if any, in the amount of Partnership 
Minimum Gain during such fiscal year, reduced (but not below zero) by the aggregate 
distributions made during such fiscal year of proceeds of any Partnership Nonrecourse Liability 
which are allocable to an increase in Partnership Minimum Gain, as set forth in Regulations 
Section 1.704-2(c). 

(k) “Partnership Nonrecourse Liability” means any liability that is nonrecourse to 
the Company as to which no Member (or related person) bears any economic risk of loss as set 
forth in Regulations Section 1.704-2(b)(3). 

(l) “Section 704(c) Property” has the meaning set forth in Paragraph C.1 of this 
Addendum. 

(m) “Tax Depreciation” means for each Company Fiscal Year or other period, an 
amount equal to the depreciation, amortization or other cost recovery deduction allowable with 
respect to an asset for such year or other period for Federal income tax purposes. 

B. CAPITAL ACCOUNT MAINTENANCE RULES 

1. Basic Capital Accounting Rules.  The Members' Capital Accounts shall be kept in 
accordance with the following rules.  A Member's Capital Account shall be increased by: 

(a) the amount of money contributed by such Member to the Company (including 
the amount of Company liabilities assumed by such Member other than liabilities described in 
subparagraph (g)); 

(b) the Fair Market Value of property other than money contributed (or deemed 
contributed) by such Member to the Company, net of liabilities secured by such property that the 
Company is considered to assume or take subject to under IRC Section 752; 

(c) the amount of Company liabilities which are assumed by such Member (other 
than liabilities described in subsection (g) below which are assumed by a distributee Member); 



 

 

 

(d) such Member's allocable share of the Profits of the Company under Section 7.1 
above and of any items of income or gain which are specially allocated pursuant to Paragraph C.2 
of this Addendum; and 

(e) such Member's allocable share under Paragraph C.1(c) of this Addendum of any 
gain attributable to Section 704(c) Property, as computed for book purposes; 

and shall be decreased by: 
 

(f) the amount of money distributed by the Company to such Member (including the 
amount of such Member’s individual liabilities assumed by the Company other than liabilities 
described in subparagraph (b)); 

(g) the Fair Market Value of property other than money distributed (or deemed 
distributed) by the Company to such Member, net of liabilities secured by such property that such 
Member is considered to assume or take subject to under IRC Section 752; 

(h) the amount of such Member's individual liabilities which are assumed by the 
Company (other than liabilities described in subsection (b) above which are assumed by the 
Company); 

(i) such Member's allocable share of the Losses of the Company under Section 7.1 
above and of any items of loss or deduction which are specially allocated pursuant to Paragraph 
C.2 of this Addendum; and 

(j) such Member's allocable share under Paragraph C.1(c) of this Addendum of any 
Book Depreciation or loss attributable to Section 704(c) Property, as computed for book 
purposes. 

The Members' Capital Accounts shall also be debited or credited as provided in Paragraphs 
B.2(c) and B.2(d) of this Addendum.  Also, in determining the amount of any liability for purposes of this 
provision, there shall be taken into account IRC Section 752(c) and any other applicable provisions of the 
IRC and Regulations. 
 

2. Valuation of Company Property; Capital Account Adjustments.  The Book Value of 
Company property shall be its Adjusted Tax Basis except in the following instances: 

(a) Contributed Property.  The Book Value of property contributed (or deemed 
contributed) to the Company by any Member shall be equal to its Fair Market Value on the date 
of contribution (or deemed contribution). 

(b) Distributed Property.  The Book Value of property distributed (or deemed 
distributed) by the Company to any Member, whether in connection with the Liquidation of the 
Company or otherwise, shall be increased or decreased, as the case may be, to equal its Fair 
Market Value on the date of distribution (or deemed distribution), and the Capital Accounts of the 
Members shall be debited or credited, as the case may be, to reflect the manner in which gain or 
loss, as computed for book purposes, would be allocated among the Members if there were a 
taxable disposition of such property for such Fair Market Value. 

(c) Other Property at Time of Contribution or Distribution.  In connection with either  



 

 

 

(i) a contribution (or deemed contribution) of money or other property, 
including services, to the Company by a new or existing Member in exchange for a new 
or increased interest in the Company, or 

(ii) a distribution (or deemed distribution) of money or other property by the 
Company to a withdrawing or continuing Member in exchange for all or a portion of such 
Member's interest in the Company, or 

(iii) the Liquidation of the Company, 

the Book Values of all Company assets, including good will if applicable, shall be increased or 
decreased, as the case may be, to equal their respective Fair Market Values on the date of such 
contribution or distribution (or deemed contribution or distribution), and the Capital Accounts of 
the Members shall be debited or credited, as the case may be, to reflect the manner in which gain 
or loss, as computed for book purposes, would be allocated among the Members if there were a 
taxable disposition of all such assets for such Fair Market Values; provided, however, in the case 
of Subparagraphs (i) and (ii) hereof, such adjustment need not be made if such contribution or 
distribution is of a de minimis amount or if the Members reasonably determine that such 
adjustment is not necessary or appropriate in view of the cost to the Company of making such 
adjustment as compared with the distortion in the relative economic interests of the Members 
which would result from not making such adjustment.  Paragraphs (a), (b) and (c) hereof are 
intended to comply with Regulations Section 1.704-1(b)(2)(iv)(d), (e) and (f) and shall be 
interpreted consistently therewith. 

 
(d) Section 754 Adjustments.  The Book Value of an item of Company property shall 

be increased or decreased, as the case may be, to equal its Adjusted Tax Basis whenever an 
adjustment to the Adjusted Tax Basis of such item of Company property arises under IRC 
Sections 732(d), 734 or 743 and such adjustment exceeds the difference between the Book Value 
of such item of Company property and its Adjusted Tax Basis prior to making such adjustment.  
Such increase or decrease in Book Value shall then be allocated to the Capital Accounts of the 
Members in accordance with Regulations Section 1.704-1(b)(2)(iv)(m).  This Paragraph shall be 
applied only after the application of Paragraphs B.2(a), (b) and (c), above. 

C. SPECIAL TAX ALLOCATION RULES 

1. Special Allocation Rules Where Book Value and Adjusted Tax Basis Are Unequal.  
Notwithstanding the general allocation rules set forth in Section 7.1 above, as to property the Book Value 
of which is different from its Adjusted Tax Basis (“Section 704(c) Property”), the following rules and 
definitions shall apply: 

(a) If the Book Value of property exceeds its Adjusted Tax Basis, such excess shall 
be referred to as “Built-in Gain.”  Conversely, if the Adjusted Tax Basis of property exceeds its 
Book Value, such excess shall be referred to as “Built-in Loss.” 

(b) Built-in Gain or Built-in Loss may arise as the result of the contribution or 
deemed contribution of property to the Company by one or more Members (the “Contributing 
Members”) or as the result of the revaluation of existing Company property under Paragraph B.2 
of this Addendum.  If existing Company property is revalued, the existing Members shall be 
considered the Contributing Members as to such property.  The term Contributing Members shall 
include successors-in-interest thereto. 



 

 

 

(c) Book Depreciation, and gain or loss with respect to Section 704(c) Property as 
computed for book purposes, shall be allocated to the Members in accordance with the general 
profit and loss allocations specified in Section 7.1 above, and the Members' Capital Accounts 
shall be adjusted accordingly, as set forth in Paragraph B.1 of this Addendum. 

(d) Tax Depreciation, and gain or loss with respect to Section 704(c) Property as 
computed for tax purposes, shall be allocated to the Members in a manner that takes into account 
the Built-in Gain or Built-in Loss with respect to such property, in accordance with Section 
704(c) of the IRC and equivalent principles, as follows, and such allocations shall not be 
independently reflected by further adjustments to the Members' Capital Accounts: 

(i) With respect to Built-in Gain property, 100% of any tax gain shall be 
allocated to the  Contributing Members in the same proportion as such Built-in Gain has 
been credited to their respective Capital Accounts; Tax Depreciation shall be allocated to 
the Members other than the Contributing Members (the “Noncontributing Members”) in 
the same proportion as, but in an amount not to exceed, the Book Depreciation with 
respect to such property which has been allocated to them under Paragraph C.1(c) of this 
Addendum; and any excess of such Tax Depreciation over the amount allocated to the 
Noncontributing Members shall be allocated to the Contributing Members in the same 
proportion that the Book Depreciation with respect to such property has been allocated to 
the Contributing Members under Paragraph C.1(c) of this Addendum.  These allocations 
shall continue until the Built-in Gain has been eliminated.  Thereafter any Tax 
Depreciation and gain or loss with respect to such property shall be allocated to the 
Members pursuant to the general profit and loss allocation provisions of Section 7.1. 

(ii) With respect to Built-in Loss property, 100% of any tax loss shall be 
allocated to the Contributing Members in the same proportion as such Built-in Loss has 
been charged to their respective Capital Accounts; Tax Depreciation shall be allocated to 
the Noncontributing Members in the same proportion as, but in an amount not to exceed, 
the Book Depreciation with respect to such property which has been allocated to them 
under Paragraph C.1(c) of this Addendum; and any excess of such Tax Depreciation over 
the amount allocated to the Noncontributing Members shall be allocated to the 
Contributing Members in the same proportion that the Book Depreciation with respect to 
such property has been allocated to the Contributing Members under Paragraph C.1(c) of 
this Addendum.  These allocations shall continue until the Built-in Loss has been 
eliminated.  Thereafter any Tax Depreciation and gain or loss with respect to such 
property shall be allocated to the Members pursuant to the general profit and loss 
allocation provisions of Section 7.1 above. 

(iii) In the event that the allocation of tax gain, tax loss or Tax Depreciation 
to the Noncontributing Members under Paragraph C.1(d)(i) or C.1(d)(ii) of this 
Addendum is limited by application of the “ceiling rule” set forth in Regulations Section 
1.704-3(b)(1), the Company may do any of the following: 

(A) make reasonable curative allocations of income, gain, loss or 
deduction with respect to the tax item limited by the ceiling rule, including 
income from the disposition of contributed or revalued property, in accordance 
with the rules set forth in Regulations Section 1.704-3(c); or  



 

 

 

(B) make remedial allocations of income, gain, loss or deduction with 
respect to the tax item limited by the ceiling rule in accordance with the rules set 
forth in Regulations Section 1.704-3(d); or 

(C) if applicable, apply the “small disparity” rules of Regulations 
Section 1.704-3(e). 

The foregoing provision is intended to comply with Regulations Section 1.704-1(b)(2)(iv)(g) and Section 
1.704-3(e) and shall be interpreted consistently therewith. 
 

2. Special and Regulatory Allocations. 

(a) Partnership Nonrecourse Deductions.  Partnership Nonrecourse Deductions for 
any Company fiscal year shall be allocated among the Members in accordance with the general 
profit and less allocations set forth in Section 7.1 above.  This Paragraph C.2(a) is intended to 
comply with Regulations Section 1.704-2(e)(2) and shall be interpreted consistently therewith. 

(b) Partner Nonrecourse Deductions.  Partner Nonrecourse Deductions for any 
Company fiscal year shall be allocated to the Member who bears the economic risk of loss for the 
Partner Nonrecourse Liability to which such deductions are attributable, or among all the 
Members who bear the economic risk of loss for such liability according to the ratio in which 
they bear such economic risk of loss.  This Paragraph C.2(b) is intended to comply with 
Regulations Section 1.704-2(i)(1) and shall be interpreted consistently therewith. 

(c) Partnership Minimum Gain Chargeback.  If there is a net decrease in Partnership 
Minimum Gain during any Company fiscal year, then in that event, prior to the making of any 
other allocation under either Article VII above or this Addendum, there shall be specially 
allocated to all Members items of income and gain for such year (and, if necessary, subsequent 
years) equal to their share of such net decrease in Partnership Minimum Gain within the meaning 
of Regulations Sections 1.704-2(f)(1) and 1.704-2(g)(2). 

(d) Partner Nonrecourse Debt Minimum Gain Chargeback.  If there is a net decrease 
in Partner Nonrecourse Debt Minimum Gain during any Company fiscal year, then in that event, 
prior to the making of any other allocation under either Article VII above or this Addendum, 
there shall be specially allocated to all Members with a share of that Partner Nonrecourse Debt 
Minimum Gain items of income and gain for such year (and, if necessary, subsequent years) 
equal to their share of such net decrease in Partner Nonrecourse Debt Minimum Gain within the 
meaning of Regulations Sections 1.704-2(i)(4) and 1.704-2(i)(5). 

(e) Qualified Income Offset.  Subject to the provisions of Paragraph C.2(a) of this 
Addendum, in the event a Member unexpectedly receives an adjustment, allocation, or 
distribution described in Regulations Section 1.704-1(b)(2)(ii)(d)(4), (5) or (6) which creates a 
deficit in such Member’s Adjusted Capital Account, items of income and gain shall be specially 
allocated to such Member in an amount and manner sufficient to eliminate such deficit as quickly 
as possible.  This Paragraph C.2(b) is intended to comply with the qualified income offset 
requirement set forth in Regulations Section 1.704-1(b)(2)(ii)(d) and shall be interpreted 
consistently therewith. 

(f) Curative Allocations.  The special allocations set forth in Paragraphs C.2(a) 
through C.2(e) of this Addendum (the “Regulatory Allocations”) are intended to comply with 
certain requirements of Regulations Sections 1.704-1(b) and 1.704-2(b).  The Regulatory 



 

 

 

Allocations shall be taken into account in determining the allocation of Profits and Losses 
pursuant to Section 7.1 above so that, to the extent possible without nullifying the Regulatory 
Allocations, the amount of the allocations of Profits and Losses under Section 7.1, as adjusted 
pursuant to this Paragraph C.2(f), and of the Regulatory Allocations, when taken together, shall 
be equal to the amount of such allocations of Profits and Losses that would have been allocated to 
the Members under Section 7.1 if the Regulatory Allocations had not occurred. 

 
3. Allocations to Nonvested Interests.  Under Regulations Section 1.83-1(a), the Company 

is required to treat as unissued any substantially nonvested interest in the Company transferred in 
connection with the performance of services for which an election under IRC Section 83(b) has not been 
made. Under Regulations Section 1.704-1(b)(4)(xii)(b), as proposed, allocations of Profits and Losses to 
the holder of a substantially nonvested interest in the Company with respect to which an election under 
IRC Section 83(b) has been made will be deemed to be in accordance with the Members’ interests in the 
Company provided that, in the event the interest for which the Section 83(b) election is made is later 
forfeited, the Company shall make forfeiture allocations to the holder of such interest in the year of 
forfeiture as provided in Regulations Section 1.704-1(b)(4)(xii)(c), as proposed. 
 
 
 
 
 
 


